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JUOG: Pee oe 
UNITED STATES DISTRIC : at 


is 
SOUTHERN DISTRICT OF NEW YORK F it (SIE 


“75 Civ. 906 (MP) 


LOCAL 771, I.A.T.S.E., AFL-CIO, 
Plaintiff, 
-against- : NOTICE OF 
MOTION 
RKO GENERAL, INC., WOR DIVISION, 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of L. Robert Batterman, sworn to May 24, 1976, and all prior 
proceedings herein, the undersigned will move this Court 
before Hon. Milton Pollack, U.S.D.J., in Courtroom 1306 of 
the United Stites Courthouse, Foley Square, New York, New 
York, on Friday, June 4, 1976, at 2:00 p.m. or as soon there- 
after as counsel can be heard, for an order pursuant to the 
Federal Arbitration Act, 9 U.S.C. §§ 9, 13, confirming the 
arbitrator's award herein dated April 9, 1976, and directing 


that judgment be entered thereon dismissing this action, and 


for such cther and further relief as may be just and proper. 


Dated: New York, New York 
May 24, 1976 


PROSKAUER ROSE GOETZ & MENDELSOHN 


ee. 


rer 
“ {- 


geen 7 of 
L. Robert Batterman 
A Member of the Firm 
Attorneys for Defendant 
300 Park Avenue 
New York, New York 10022 


Tel.: 593-9000 


By 


HOWARD N. MEYER, Esq. 
Attorney for Plaintiff 
270 Madison Avenue 

New York, New York 10016 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LOCAL 771, I.A.T.S.E., AFL-CIO, 
75 Civ. 906 (MP) 
Plaintiff, 


-against- : AFFIDAVIT IN 
SUPPORT OF 
RKO GENERAL, INC., WOR DIVISTON, : MOTION 


Defendant. 


STATE OF NEW YORK  ) 
SS.: 


COUNTY OF NEW YORK ) 


L. ROBERT BATTERMAN, being duly sworn, deposes and 


1. I ama member of the firm of Proskauer Rose 
Goetz & Mendelsohn, attorneys for defendant RKO Genere.., Inc., 
WOR Division (hereafter the "Company"). I make this affi- 
davit in support of the Company's motion to confirm the 
arbitrator's award herein and to dismiss the action. The 
arbitrator found that the dispute between the Company and 
plaintiff (the "Union") is not arbitrable because the Union 
failed to demand arbitration within the 90-day time limit in 
the collective bargaining agreement between the parties. 
(Copies of the collective bargaining agreement and the 
arbitratur's Opinion and Award are attached as Exhibits 1 


and 2 respectively.) 


2. The Company is the owner and operator of WOR-TV 
Channel 9 in New York City. On February 21, 1975 the Company 
assigned certain videotape editing work to employees other 


than members of the plaintiff Union. In spite of the 
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unambiguous contract language quoted below, under which the 
Union could have instituted arbitration proceedings to test 
its claim that the Company's work assignment violated the 
bargaining agreement, the Union chose not to do so but deli- 


berately chose instead to file the complaint herein.* The 


Union did not file the demand for arbitration envisioned by 


the bargaining agreement until January 12, 1976. 


3. Article XVI Section 16.01 of the bargaining 


agreement (Exh. 1 p. 14) provides: 


"The parties may submit to arbitra- 
tion in accordance with the rules of the 
American Arbitration Association upon 
written request of either party, provided, 
however, that by mutual agreement the 
parties may agree to the selection of 
an arbitrator through other than the 
regular American Arbitration Association 
selection process." 


Article XV Section 15.02 of the agreement provides: 


"...Arbitration must be resolved ninety (90) 
days after the occurrence of the event or 
ninety (90) days after the Union should 
have had knowledge of the event." (Exh. 1 
p. 13) 


4. The Union did not demand arbitration for more 
than 10 months after the Company's assignment of the work to 
other employees in February 1975. By letter dated January 12, 
1976 (Exh. 5), the Union's attorney. informed the Court that 


the Union was filing a demand for arbitration with the 


American Arbitration Association, and asked the Court to 


* A copy of the Union's amended complaint filed February 28, 


1975 is attached as Exhibit 3. A copy of the Company's 
answer filed March 20, 1975 is attached as Exhibit 4. 


There were two plaintiffs and two defendants originally. 
The action was discontinued as to defendant International 
Alliance of Theatrical and Stage Employees by notice from 
plaintiffs dated February 26, 1975 and as to plaintiff 


Local 644, I.A.T.S.E. by stipulation so ordered March 12, 
1976. 
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retain jurisdiction "either for the purpose of (a) the motion 
to stay, if the employer actually authorizes his attorney to 

make such a motion, or (b) motion to confirm the award if such 
a motion is necessary." The Company did not move to stay the 


arbitration. 


5. The Union filed a demand for arbitration with 
the American Arbitration Association on January 12, 1976 
alleging that the Company violated the bargaining agreement 
"with respect to matters left undecided by N.L.R.B. Decision 


‘in Case 2CD 489."* Copies of the demand and counsel's 


‘letter to the AAA accompanying the demand are attached as 


Exhibits 6 and 7 respectively. 


6. Eric J. Schmertz, Esq. was appointed arbitra- 
tor and held a hearing in this matter at the offices of the 
‘AAA on March 31, 1976. After hearing the evidence and argu- 
ments of counsel for the Union and the Company, the arbitrator 
found on April 9, 1976 that the dispute is not arbitrable in 
view of the Union's failure to file a demand for arbitration 
within the 90 days allowed by Section 15.02 of the bargaining 


agreement. The arbitrator held: 


"As the parties well know the arbitrator 
is »ound by the provisions of the collective 
bargaining agreement including express time 
limits for the submission of disputes to 
arbitration where there has been no waiver 
thereof. The contract requires the referral 
of disputes to arbitration within ninety days. 
In the instant case the Union did not comply 
with that explicit time limit which the 
parties negotiated and made part of their 
collective agreement. Nor is there evidence 
of that waiver." 


On August 18, 1975 the N.L.R.B. decided, in a proceeding 
under Section 10(k) of the National Labor Relations Act, 
that the members of the Union were not entitled to the 
"mechanical" as distinguished from the "judgmental" as- 
pects of the editing work. A portion of the N.L.R.B.'S 
decision (219 NLRB No. 185) is quoted in counsel's letter 
to the Court, Exhibit 5. 
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"Accordingly the undersigned duly 
designated as the arbitrator and having 
duly heard the proofs and allegations 
of the above named parties makes the 
following AWARN: 


The dispute set forth in the 
Demand for Arbitration filed 
by the Union with the American 
Arbitration Association and 
dated January 12, 1976 is not 
arbitrable." 


(Opinion and Award Exh. 2 pp. 4-5) 


7. j%XIt is evident that the award was proper in all 
respects and well within the arbitrator's powers. The Court 
is respectfully requested to confirm the award and to enter 


judgment dismissing the action. 


2 (ne 
aa 


74 


L. Robert Batterman 


Sworn to before me this 


24th day of May, 1976. 


Gk K F4 mit 


ck Loe Pre | 


Ja f » 
’ Exhibit 1 és 
MOTION PICTURE FILA EDITWRS — LOCAL 771 


630 NINTH AVENUE, Hew YOR, WN. Y. 10036 
i Telephone JUcson 2-3723 


February 6, 1975 


WOW-TV 
1440 Broadway 
Slew York, N.Y. 190018 


Mr. George Snowden yr A ; 4 GI / 


Dear George: 


This will confirm that our Agreement has been ratified and 
extended on the following basis: 


1. A three (3) year Aoreement effective January 1, 1975 
through December 31, 1977.: 


- A $60.00 increase for the three (3) years on the TV 
Re-Editor rate as follows: 


$22.00 the first year, $18.00 the seccnd year, 
and $20.00 the third’year. This percentage in- 
crease would apply to all other categories. 


The incorporation of the Company's proposal # 5 into 
the Agreement. 


The increased medical plan that is now in effect to 
be granted to members of the Bargaining Unit. 


- That all remaining terms and conditions of the present 
Agreement shall remain the same throughout the term of 
the new Agrceement.' 


If the foreaoing meets with your approval, please sign and re- 
turn ene (1) copy of this letter, and on receipt, we wili prepare 
the full Jength Agreement. 


Very truly yours, 


oel App, 


Y Business Agent 
AC EPTED & APPROVED: : 


WOR-T 
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"o  AhQ 


é ; +). 
Ree CE Dade Gllfarl- Mild ?* Metzler Go ae ; a — 


Date: March 27, 1974 


, ae de etch ahead. 
To: Paul J. Quinn Frop{: Peter A. Silverstcin 
7 


Subject: WOR-TV - Local 771 IATSE (Film Editors): Agreement (and 
Supplemental Letter A reement) as of January 1, 1972 


In connection with my review of the March 20, 1974 draft 


of the captioned Agreement prepared by Local 771, I re- 
viewed the following: : 


l. Draft of December 3, 1973. 
2. Draft of March 20, 1973. 


February 1, 1974 letter to Local 771 from 
George Gleason. 


4. Memorandum of conference of March 14, 1974 by 
Paul J. Quinn,.with Exhibits attached. 


Except for two minor changes, the Exhibits attached to the 
Conference Memorandum were incorporated into the March 20, 
1974 draft. The first change is that in Section 2.03, fifth 
line (page 3), fhe phrase “least senior" was used whereas 
the Conference Memorandum contained the phrase "junior". 

The second change is the deletion of the phrase "The Arbitra- 
tor shall not have the power to add to, modify or change 

any of the provisions cf this Agreement" from Section 16.05 
(page 14). However, substantially the same phrase appears in 
the same Article in Section 16.02 (page 14) of both the 
December 3, 1973 and March 20, 1974 drafts. 


Except for one minor change and to the extent that the March 14, 
1974 conference covered points raised in George's February l, 

1974 letter, the December 3, 1973 draft is unchanged. The most 
glaring omission is his suggested insertion in Article XX - New 
Practices and Procedures (page 16) of language covering the intro- 
duction of new equipment and the training of personnel. 


The four copies of the draft of March 20, 1974 you gave me, plus 


a fifth copy, marked up, are attached. 


PAS: DED 
Attachments 
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Hotion Picture Film Editors _ 
LOCAL 771 
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~~ qs72 = 1974 


AGREEMENT 
with 


: . - rr 
SC) lakae - = . aoe 


WOR-TV - RKO GENERAL 


New York, Mots 
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AGREEMENT entered into as of this Ist day of January, 1972 


by and between RKO GENERAL BROADCASTING, A DIVISION OF RKO GENERAL, 
INC. for the WOR OIVISION, a corporation duly organized and exist- 
ing under and by virtue of he Cae of the State of Delaware and 
having any antics at 1440 Broadway, New York, N.Y. (hereinafter called 
the "Employer"), and MOTION PICTURE FILM EDITORS, LOCAL 771 of the 
International Alliance of Theatrical Stage Employees and Moving Pic- 
turn Machine Operators of the United States and Canada, located 

at 630 Ninth Avenue, New York, N.Y., ; labor organization (herein- 
after called “Local 771"), acting herein on its own behalf and 

on behalf of all the employees of the Employer covered by the 

terms of this Agreement, who are now in the employ and who nae 


hervafter be ‘employed by the Employer, subject to the provisions 


hereinafter contained. 


wo: TN OE S$ SET ae 


WHEREAS, the Employer is engaged in the business, among other 
things, of editing and/or re-editing motion picture films, video and 
magnetic tape for transmission over its television channei, and uti- 
lizes in such business the services of Television Editors and ; 
"Assistant Television Editors; and 


WHEREAS, Local 771 has been certified by the National Labor 
Relations Board as the present collective bargaining representative 
of the employees hereinafter set forth; and 


WHEREAS, the parties hereto desire to establish a standard of 
conditions under which the employees shall work for the Employer 
during the terms of this Agreement, and desire to regulate the mutual 
relations between the parties hereto; 

NOW, THEREFORE, in consideration of the mutual covenants herein 
Contained and for other good and valuable considerations, the parties 
hereto do mut:ally agree as follows: 
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ARTICLE I - Recognition 


1.01 The Employer agrees to and does hereby recognize Local 
771 as the sole and exclusive bargaining agent for all persons em- 
ployed by the Employer covered by the classifications listed in 
Article III. The term "employee", as hereinafter used, means an 


individual employed by the Employer in one of the classifications 
listed in Article III. 


1.02 All employees covered hereunder shall, as a condition of 
continued employment, be or become and remain members of Local 771 
on the thirty-first (3lst) day following either the date of the be- 
ginning of their employment or the date of execution of this Agreement, 
whichever is later, provided, however, that nothing herein contained 
shall require the employer to discharge or otherwise discriminate in 
any way against any employee who has been denied membership or has had 
his membership terminated for any reason other than the failure of 
the employee to tender the periodic dues and initiation fees uniformly 
required as a condition of acquiring or retaining membership. The 
failure of any employee covered hereunder to be or become and remain 
a member of Local 771 by reason of a refusal to tender the initiation 
fee or periodic dues as uniformly required shali obligate the Employer 
to discharge such person upon written notice to such effect by Local 
771,-.unless such dues or initiation fees are tendered within five (5) 
.Working days after the receipt of such notice. 


1.03 The Employer shall notify the Union in the event the Em- 
ployer needs additional help; and the Union shall refer applicants, 
without discrimination as to their membership or non-membership in the 
Union, and the Employer shall have the right to determine whicn, if 
any, of the said persons referred by the Union shall be employed. !n 
making such referral or selection, the narties shall give du consia- 
eration to the prior experience of the applicants in the ind-_stry, 
together with the applicant's competence to perform the work, but the 
Employer's decision whether such an applicant shall be employed shall 
be final, and shall not be subject to the grievance procedure pro- ; 

vided below, or to arbitration. 


1.04 New employees shall be on a trial basis for the first 
-sixty (60) days of their employment, during which time the Employer 
may discontinue the services of such an employee without cause. The 
Employer shall notify the Union in writing, within seven (7) working 
days from the date of employment, of the employee's name, residence, 
social security number, classification, date of employment, and 
whether staff or free-lance basis. 
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ARTICLE II - Weekly Work Schedule 


2.01 A regular workweek shall consist of forty (40) hours per 
week, five (5) consecutive doys per week beginning at 12:00 A.M. on 
Monday, and continuing until 12:00 midnight the following Sunday. 
Each employee shall have two (2) consecutive days off in each work- 
week; however, Sunday and Monday shall be deemed consecutive days 
off. Two (2) days off shall consist of sixty (60)-hours off con- 
secutively. A tour of duty starting on any day and continuing into 
the following day shall be censtrued as one tour of duty and attrib- 
uted to the first day. 


2.02 " regular workday shall consist of eight (8) hours per 
day, incluu ng a paid meal period not to exceed one (1) hour. An 
employee shall be paid for not less than eight (8) hours work on any 
workday, including work on otherwise scheduled days off. 


2.03 It is agreed that present practices relative to rotation 
of shifts sha’l be continued with the exception that mutually agree- 
able changes may be made. Accordingly, with respect to such so- 
called non-standard shifts, they shall normally be assigned to the 
least senior employees and such empl-yees shall nave the right to 
arrange among themselves the rotation of such non-standard shifts 
provided that such rotation is approved hy the Company. Such approval 
shall not be unreasonably withheld. 

2.04 The work schedule shall be posted not less than three (3) 
days prior to the beginning of the workweek; and shall not be changed, 
except in the event of illness or unforeseen emergency. If an employee 
is required to work hours other than those thus scheduled with less 
than seventy-two (72) hours notice of change in schedule, (except 
unscheduled hours caused by absence or lateness of other employees or 
unforeseen emergency) he shall be paid an additional one-half time 
his hourly rate for working each such unscheduled hours. 


2.05 Emergency work shall be deemed to mean an unforeseen 
instance requiring immediate action which arises with regard to an» 
phase of film editorial work covered by this Agreement. 

In the event employees covered by this Agreement are not 
available to take such immediate action, it is agreed between the partie: 
ees that the Company may use other employees to perform such emergenc: 
work. 

It is further agreed between the Company and the Union that 
if this understanding with respect to emergency work is intentionally 
Or negligently vioiated, and discussions between representatives of 
Company and Union fail to resolve the matter satisfactorily, said under- 
Standing is subject to revocation by the Union. 


2.06 An enployee who works between the hours of 12:00 o'clock 
midnight and 8:00 A.M. shall be paid a night shift differential of 


Ten percent (10°) of his regular rate for all straight time hours worked 
during that period. 


y 
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2.07 If an employee shall work in excess of ten (10) consecu- 
tive days without having eceived two (2) consecutive days of*, he 
shall be paid at the rate of double time for all days worked in excess 
of ten (10) until such time as the employee has received his two (2) 
days off. ; 

2.08 An employee called to work on a scheduled day off with 
less than thirty-six (36) hours notice thereof.shall be paid a‘ twelve 
dollar ($12.00) penalty in addition to any other compensation payable 
for such day, except in cases of absence uf cther employees or unfore- 
seen emergencies. Effective January 1, 1974, this per-!ty shall become 
thirteen ($15.00) dollars. Wher an employee has been notified of an 
assignment on his day off and the employee is subsequently notified 
that such assignment is cancelled later than 4:00 p.m. on the prior 

day or at the end of his tour of duty on the prior dav “ichever is 
-earlier, the employee will nevertheless be paid a requ... straight time 
day's pay for such assignment. 
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ARTICLE ITT are and Classifications “"F Employees 


3.01 A TV Editor shall be deemed to be a person w> 8 duties 
consist of re-editing film (and screening for re-edii’-- ourposes) 
‘which is already part of a production so that the sae may be of proper 

length for transmittal over television channels; (who may edit film ‘sec 
in assembling a news show, special programs or reguiarly scheduled fea- 
ture which is not part of a production, and cther similar duces re- 
lated thereto.) 


His duties shall also consist of editing and re-editing other 
television recordings. However, in the event another Union affiliated 
With the same parent body as Local 771 shall claim jur’sdiction over 
such work, it is agreed that the matter shall be refe-red to the 
office of the International Union for its determination. In no event 
shall it be necessary for the Employer to engage personnel from more 


than one local union to edit or re-edit video tape or other television 
recordings. : ‘ 


He may also perform the duties of any other classification with- 
Out diminution of pay or change of working conditions. 


3.02 Assistant TV Editor shall be deemed to mean a person who 
- is assigned to assist a TV Editor. His duties shail be such as ere 
assigned to him and performed under the direction or Supervision of 
a TV Editor who he has been assigned to assist. 


3.03 A TY Editing Room Assistant shall work in and about the 
editorial rooms, film libraries, film receiving rooms and/or film 
vaults of or used by the Employer: His duties include splicing and 
rewinding film, cleaning film and splicing machines but, at no time, 
can he prepare film for broadcasting. 


3.04 Film Editor shall be deemed to mean a person.who exercised 
Creative independent judgment in actually cutting or selecting, 
arranging in continuity, revising or correcting all elements of motion 
picture film, whether sound or silent. He may also edit documentaries. 
At no time, however, shall he be permitted to perform the duties 
Presently being performed by the WOR News Cepartment, which include 
the re-editing of any and all types of:-shows and the editing and re- 
editing of news film. a - 
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ARTILLE TV - Rates of Pay 
4.01 The following rates of pay shall consti.ute the aan mth 
weekly compensation payable to employees: 
| Ef f @-¢ £ i vie 

Classification 1/1/72 » V/1773 1/1/74 
Film Editor $285.00 - $310.00 $325.00 
TV Editor . | 227.00 - 245.00 258.00 
Assistant TV Editc 176.00 191.00 206.00 


Ty Editing Room Assistant 132.00 143. 00 150.00 


4.02 Regular employees sh..1 receive at least the minimum of 
Compensation above designated, depending upon the work for which they 
are engaged. Any regular employee who may now be receiving compensa- 
tion in excess of the minimum rates prescribed above shall not have 
such compensation reduced as a result of this Agreement, nor shall 
any employee have his classification reduced during the term of this 
Agreement. 


4.03 In the event a TY Film Editor is required to edit un- 
edited film, or such other film which is not part of the productioz, 
or to assemble such other film into a production for telecasting, he 
shall receive additional compensation at the rate of one-half time 
his regular hourly rate for time spent on such work. 


4.04 Wages shall be paid every two (2) weeks. When feasible, al} 
Overtime is to be listed separately on paycheck with indication of hour 
paid. ee 
4.05 In the event the Employer engages an employee in any classi- 
fication covered by this Agreement on a free-lance basis, i.e., for ; 
a period of sixteen (16) weeks or less, the employee shall be paid 
as follows: © 


Rates of Pay - Free Lance 


Effective Effective i Effective 
Jan 1, 1972 Jan. 1, 1973 Jan. 1, 1974 


Classification Weekly Daily Weekly Daily Weekly Daily 
Film Editor $344.00 $71.00 $372.50 $76.50 $391.00 $80.00 


TV Editor "261550 54.00 283.50 58.50 297.50 61.50 


Assistant TV . 187.00 38.50 202.50 42.00 212.50 44.00 
Editor ; . 


TV Editing Room. 137.00 30.50 148.58 33.00 156.00 34.50 
Assistant ; 
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ARTICLE IV - Rates of Pay 
Continued 


4.06 Employees hired for vacation relief or as replacements 
in the event of illness of a regular employee shall not be entitled 
to be paid as a free-lance employee. The.status of a free-lance 
employee shall be determined at the time of his employment. 


4.07 If an employee has a question or questions with respect 
to the computation of his pay check, he may ask his supervisor, 
who shall then explain the computation to the employee. 


4.08 If and when requested in writing by Local 771, the 
. Employer shall furnish Local 771, on a quarter yearly basis, 
a list of the names of the employees covered by this Agreement 
and the total monies paid each such employee by .the Employer 
during the quarter year period covered. 
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> ARTICLE V - Overtime 


¢ 


- All employees shall be paid overtime, as follows: 


5.01 All work performed in excess of forty (40) hours, inclu- 
sive of meal periods, within the regular workweek shall be paid for 
at the rate of time and one-half. : 


5.02 All work performed in any workday by am employee in ex- 
cess of eight (8) hours shall be paid for at the rate of time and 
one-half. Said eight (8) hours shall include the meal period. 


5.03 All work performed on the sixth (6th) day of the employee's 
workweek shall be paid at the rate of time and one-half and, in the 
event he should work in excess of eight (8) hours, overtime shall be 
at the rate of double time, which shall also be paid for work per- 
formed on the seventh (7th) day of the employees’ workweek and any 
@ay for hours in excess of twelve (12) hours. 


5.04 In no case shall overtime be paid more than once for the 
same work. 


: 5.05 In the event any employee is directed to commence his 
day's work sooner than twelve (12) hours after the completion of his 
-prior day's work, he shall be paid at the rate of double the straight 
time hourly rate for his work prior to the elapse of twelve (12)hours.- 
If such day is a holiday or the employee's scheduled day off, he shall 
be paid at the rate of triple the straight time rate for all work 

prior to the elapse of twelve (12) hours. . 
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ARTICLE VI - Yacations 


6.01 Employees shall receive paid vacations in accordance with 
the following schedule: , 


After four (4) months, but 
less than eight (8) months One (1) Week 


After eight (8) months, but 
less than five (5) years ‘Two (2) Weeks 


Over five (5) years, but less 
than nineteen (19) years Three (3) Weeks 


Over nineteen (19) years Four (4) Weeks 


An employee who completes twenty (20) years of 
continuous employment on or after April Ist, but 
before October 3ist in any year, shall receive 

in such year three (3) additional days vacation 
with pay over and above his vacation entitiement. 


6.02 April ist of each year shall be the date used to deter- 
mine the eligibility and amount of vacation due to an employee in 
such year. This date shall be without prejudice to the interests of 
emplcyees currently employed. 


6.03 The vacation period shall be from January Ist throuan 
December 31st inclusive. The employees shall take their vacations 
_and the same may not be pyramided. 


: 6.04 An employee who resigns or is laid off or discharged shall 
receive one (1) day of paid vacation for each month worked, since the 
preceding April 1st, provided he had a vacation in the preceding vaca- 
tion period. If such an employee did not have a vacation in the pre- 
cediig vacation period, then he shall be entitled to receive the va- 


cation allowance to which he was entitled plus any accrued vacation. 
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ARTi°LE VII - Holidays 


Regular employees shall? receive the following holidays 


‘New Year's Day Labor Day 
Washington's Birthday Columbus Day. 
Decoration day Thanksgiving Day 
Independence Day Christmas Day 


If any such holiday falls on Sunday, the following Monday (and not the 
Sunday on which such holiday falls) shall be deemed a holiday. If an 
employee is required to work on any of the holidays mentioned in this 
Article, he shall be paid at the rate of double time for the first 
eight (2) hours, and double and one-half time for any hours assigned 
and worked after said eight (8) hours except that if an employee works 
on Thanksgiving: day, Christmas or New Year's he shall be paid at the 
rate of double time and, in addition, he shall be granted an additional 
day off to be added to his vacation period. 7 


7.02 If a holiday falls on one of the employee's regular days 
off, then the emplovee may take such day off at another time satis- 
factcry to him and the Emptoyer; but, if such mutual agreement can- 


not be reached, tnen such day mf y be added to the employee's summer 
vacation. 


ARTICLE VIII - Supper Money 


oe 
“ng ; . . 


In the event an employee is required to work ten (10) hours 
any day, he shall be allowed Four Dollars ($4.00) for supper. 


ARTICLE IX - Discharge 


No employee, employed for a period of sixty (60) days or more, 
shall be discharged except for good and sufficient cause. Any such 
employee, except in the event of dishonesty, insubordination or drunk- 
enness on the job, shall be entitled to two (2) weeks' notice, or two 
(2) weeks pay in lieu thereof. All discharges are subject to the 
grievance procedure of this Agreement. The arbitrator shall be em- 
powered to award damages for loss of pay in the event of a discharge. 
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ARTICLE X - Notice and Severance Pay 


10.01 On layoff or discharge for other than dishonesty, drunken- 

. hess, or insubordination, a regular employee shall receive from his 
Employer (in addition to two (2) weeks' pay, in lieu thereof as in 
Article IX provided) severance pay in lump sum on the basis of one 
week's pay after six months' employment and for each additional full 
year of employment one week's pay -- and each part of a year of employ- 
ment shall entitle the employee to the same proportionate part of a 
week's pay as the number of months of employment in such year shall 

bear to twelve months except that any employee who, after having receive 
a severance allowance hereunder, is rehired by the Employer and is there 
after laid off or discharged for any cause other than gross misconduct, 
shall have his years of service, for the purposes of this Article, 
computed from the date of such rehiring. For the purposes of this 
Article, a week's pay shall be the weekly rate, besed upon the normal 
workweek, which the employee was receiving at the time of layoff or 
discharge, except employees who have bumped into lower rated classi- 
fications who shall receive severance pay pro rated on the basis of 

the classification he was in prior to bumping and his classification 
after having bumped. 


10.02 In the event of death of an emplcyee, the Employer shall 
pay to whomever the employee may have designated in writing, or to 
his estate, if no written designation has been made, an amount equal 
to the amount bf severance pay such employee would have received had 
he been discharged on the date of death, provided, however, that from 
such amount there may be deducted by the Employer so much of the life 
insurance payable on the life of such employee at the time of his 


death as has been purchased for said employee at the sole expense of 
the Employer. . 


10.03 An Employee who shall have ten (10) or more years of ser- 
vice shall have the right, in the event that he shall become incapa- 
citated as a result of illness or accident, to leave the employment 
of the Employer, and to coilect severance pay as though he was dis- 
charged. Illness or accident shall be defined as a disability which 
shall incapacitate the employee from performing his regular duties 
hereunder for a period of six (6) months or more. At the request of 
the Employer, the employee shall submit to an examination by a doctor 
selected by the Employer. In the event of a dispute between the Em- 
ployer and the Union, or the employee, as to whether such illness or 
accident is of six (6) months' duration, such matter shall be deter- 
mined by arbitration as provided for in Article XVI hereof. 


10.04 Seniority shall start on the date of employment by the 
company under the Local 771 contract. 
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ARTICLE XI - Layoff and Reemployment 


11.01 The necessity for layoffs or reduction of staff shall be 
at the discretion of the Employer. All tayoffs and rehirings will be 
made on the basis of seniority accumulated in the job classification 
in which the layoff occurs. In the event an employee in a higher 
paid classification shall be laid off, he shall have the right to 
displace (bump) anyone in a lower classification at the applicable 
rate, provided that the seniority which he has accumulated in all 
such higher classifications together with the seniority which he has 
accumulated in the lcwer classification into which he is bumped is 
more than the seniority accumulated in the lower classification by 
the employee who is being bumped. If he does not exercise such right, 
he shall nevertheless be entitled to receive severance pay as herein 
provided. In the event a vacancy shall occur in the higher classi- 
fication, the employee who formerly worked in such classification 
shall fill the opening, without serving another trial period. tength 
of service shall be deemed the period in the Employer's employment 
in the classifications covered by this Agreement.. 


11.02 In hiring to fill a vacancy within any job classification, 
employees laid off from a job in such classification shall be rehired 
in inverse order of their layoff. An employee shall retain rehirina 
rights for a period of two (2) years after his layoff, provided he 
accepts a position offered to him in a classification in which he 
worked immediately prior to his layoff within seven (7) days after 

.receiving notification from the Employer. 


11.03 Notwithstanding anything to the contrary in paragraphs 
“11.01" or "11.02" of this Article, if any employee shall have been 
laid off tecause of reduction or decrease in staff, and shall have 
been rehired in the same capacity within a period of ninety (990) 
days from the date of layoff, then for the purpose of this Article, 
such employee shall be considered as having, on the date of his 
reemployment, the same length of service which he nad on-the date 
of his layoff. However, if any such employee shall not have been 
renired until the lapse of more than ninety (90) days from the 
date of such layoff, then his employment shall be considered as 

having commenced on the date of rehiring. 


11.04 The Employer shall notify the Union in writing of all 
- layoffs and bumps of employees covered by this Agreement, at least 
seven (7) working days prior to any such layoff. 
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ARTICLE XII - Employees in Armed Forces and Reserve Units. 


12.01 Armed Forces 


._ The Employer's obligation to any employee entering the 
Armed Forces of the United States shall, upon his honorable discharge 
from such service, be governed by such statutes and regulations as 
may at that time be applicable. Any employee who may be reemployed 
under this Article %II shal? be given full credit for the period of 
his services with the Armed Forces in determining his seniority under 
Article X. The Employer may, in order to provide for any reemploy- 
ment, lay off the employee with the least seniority in the particular 
job classification. 


12.02 Reserve Units 


Employees ordered to active service in reserve military 
forces of the United States or the National Guard shall be paid the 
difference between such military pay and their regular straight time 
pay for a pericd not to exceed four (4) weeks per calendar year. Em- 


ployees will furnish suitable proof of orders, service or military 
pay, if requested. 


ARTICLE XIII - Management of Business 


All rights relating to the management and operation of 
the Employer's business are retained by the Employer, except to the 
extent specifically provided in this Agreement. 


ARTICLE XIV - Strikes and Lockouts 


During the term of this Agreement, Local 771 and the 
employees will not cause, sanction or take part in any strike, walkout, 
picketing, stoppage of work, retarding of work or boycott or any 
other interference with the efficient operation and conduct of the 


-Employer's business. The Employer agrees that there shall be no 
lockouts for a like period. 


ARTICLE XY - Grievance Procedure 


15.01 The parties agree that they will promptly attempt to 
~adjust all complaints, disputes or grievances arising between them 
involving questions of interpretation or application of any clause 
Or matter covered by this contract, and no other matters shall be 

subject to arbitration. ke 

_ In the adjustment of such matters, the Union shall be 
represented in the first instance by the duly designated Committee 
and the Shop Chairman and the Employer shall be represented by the 
Shop !fanagement. It i¢ agreed that in the handling of grievances, 
there shall be no interference with the conduct of the business. 


15.02 If the Committee and the Shop Management are unable to 
effect an adjustment, then the issue involved shall be submitted 
‘in writing by the party claiming to be aggrieved, to the other party. 
The matter shall then te taken up for the adjustment between the 
Union and the Plant Manager or other representative designated by 
Management for ihe purpose. If no mutually satisfactory adjustment is 
reached by this means, or in any event within seven (7) days after the 
submission of the issue in writing as provided above, then either 
party shall have the right to refer the matter to arbitration as herein 
provided. Arbitration mush be resolved ninety (90) days after the 
occurance of the event or ninety (90) days after the Union should have 
had knowledge of the event 
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16.01 The parties may submit to arbitration in accordance with 
the rules of the American Arbitration Association upon written request 
of cither party, provided, however, that by mutual agreement the 
parties may agree to the selection of an arbitrator through other 
than the reguiar American Arbitration Association selection process. 


16.02 The Arbitrator shall consider each case solely on its 
merits and this Agreement shall constitute the basis upon which the 
decision shall be rendered. The Arbitrator shall have no power to 
alter, anend, revoke or suspend any of the provisions of this 
Agreement. 


16.03 The decision of the Arbitrator shall be Binding upon 
both parties for the duration of this Agreement. 


16.04 Should any party fail, upon written notice, to appear 
before the Arbitrator in any matter submitted for arbitration as 
herein prow cee the Arbitrator may proceed with the hearing, and 
render his decision upon the testimony and evidence presented, 
which decision shall be binding and shall have the same force and 
effect as if both parties were present. 

16.05 The Arbitrator's decision shall be based only on evidence 
presented to him in the presence of both parties or otherwise made 
available to toth parties. 


ARTICLE XVII - Sick Leave 


The Employer will grant to all employees covered by this Agree- 
ment sick leave in accordance with the Company's policy prevailing 
at the time. 
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ARTICLE XVIII - Scope of Agreement 


The scope of this Agreement shall include all Film Editors, TV 

Editors and Assistant TY Editors, and Editing Room Assistants. All 

employees engaged in the re-editing and/or cutting and/or assembling 
of positive film prints and/or negative film. Music Film Tracks and 
Sound Effects Tracks are covered by tnis Agreement. 


The scope of this Agreement shall also include foreqoing work 
functions whether made on or by film, tape,or otherwise, and whether 
produced by means of motion picture cameras, electronic Cameras or 
devices, tape devices or any combinetion of the foregoing, or any other 
means, methods or devices now used or which may hereafter be adopted. 
However, the work jurisdiction herein contained is subject to the 


Same conditions and terms as those set forth in Article III - 3.01 
hereof. . 


No technical film editing equipment, located in the film re-editin 
rooms of WOR-TVY shall be operated by any person other than the 
employees covered by this Agreement. The company technical Filta 
editing equipment, for the purpose of this contract, shall be defined 
as those facilities of or available in the film editing room of WOR-TY. 


ARTICLE ¥tx - Promotions 


19.01 The Employer shall discuss all promotions with the busi- 
ness representative of the Union prior to making such promotions. 
is the Employer's desire that such discussions shall result in agree- 
ment upon the individual to be promoted. Promotions shall be based 
upon seniority and qualifications. Promotions shall b2 made from 
among employees covered by this Agreement, provided they are qualified. 


Promotions shall be on a trial basis of thirty (30) cal- 
erdar days during which the employees shall receive the rate for the 
new job. If the employee is deemed unsatisfactory upon the compie- 
tion of thirty (30) calendar days, he shall be returned to his former 
classification without loss of seniority. a 


19.02 The Employer shall notify the Union in writing of al} 
promotions in jobs covered by this Agreement not later than seven (7) 
working days following the effective date of such promotion. 
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ARTICLE XX - New Practices and Procedures 


20.01 In the event that the Employer shall institute any major 
Change in its methods of performing film editing by reason of tech- 
nological developments in film editing equipment and/or processes, 
which change 3 likely to affect substantially the job security 
or the job content of employees hereunder, it agrees to notify the 
Union, reasonably well in advance, of the institution of such 
change; and, if the Union so requests, it will discuss with the 
Union the necessity for the creation of a new job classification 
Aas "e necessity for other changes in the terms and conditions 
-of _ loyment; provided, such new process, equ.pment or device shall 
be »perated solely by employees covered by this Agreement, except 
that the Employer may elect to assign such operation to persons not 
covered by this Agreement, but if the Employer so elects, the 
Employer shall notify Local 771 reasonably in advance of such 
assignment, and if Local 771 so requests, will discuss such assign- 
ment and if no agreement is reached with respect thereto, the Union 
may terminate this Agreement upon at least sixty (60) days‘ written 
notice to the Employer. Any questions arising u. der this Article “xX 
may be submitted to arbitration, and if the Emplo;er demands arbi- 
_tration of the issue that the Union is not terminating the Agreement 
in compliance with the provisions of this Article XX, the Union may 
not terminate the Aareenent until after issuance of an arbitration 
wavard holding that the Union is terminating in compliance herewith. 


: 20.02 If the Company introduces the use of new equipment 
‘and assigns employees ccvered by this agreement to operate and 
“maintain such new equipment, the Company shall provide reasonable 
training for,such employees so assigned to such new equipment. 


20.03 Nothing herein contained shall be construed to mean 
that the Employer is prohibited from makiny such a change. The 
Union agrees that the Employer may make such a change in its sole 
discretion. 
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ARTICLE XXI - Miscellaneous. 


21.01 In the event that any of the terms and provi: we 
‘this \greement shall be, at any time during the term hereof, in 
conflict with or inconsistent with any applicable State or 
Feceral law, or any regulations or decisions thereunder, such 
Provision shall be deemed to be aull end void to the extent of 
such conflict or incorsistency, but such invalidity or ineffectiveness 
Shall not in any manner affect the validity cx effectiveness of any 
of the other provisions of this Agreement. 


21.02 This Agreement states the complete understanding of the 
parties for the tcvm of this Agreement; and the parties agree that 
no matters subject ta collective bargaining remain unresolved for 
the term thereof. 


21.03 When a Supervising TV Editor is employed, he shall be 
a member of Local 771 in accordance with the terms hereof, and he 
Shall be paid not jess that Twenty Percent (20%) above the high st 
TV Editor's salary prevailing in the department. : 


21.04 Any employee who is a member of Local 771 and who shail 
be hired, elected or appointed to the office of Business Agent, or 
to any other position in Local 771 that requires that he be absent 
from the service cf the Employer, shall be granted a leave of 


" absence for two (2) years, during which time his seniority shall 
* mot be affected. Piha in 
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ARTICLE XXII - Sub-Contracting 


The Employer shall continue to have employees covered here- 
under perform al] the type of work presently performed by them dur- 
ing the term hereof. — 


However, the Employer may sub-contract work that requires 
the services of a Film Editor, In such event, the party to whom such 
work is sub-contracted shall observe labor standards and conditions 
mot less favorable than those contained herein. 


In the event the Employer should employ a Film Editor from 
a source outside of the employees covered hereby, such employee 
shall have no right to bump any employee in a lower classification 
to avoid a layoff. 


Should the Employer promote an employee from among its requ- 
lar employees to the position of Film Editor, such employee, if his 
services as a Film Editor are no longer required, may bump an employee 
in a classification lower than his to avoid a layoff. 


ARTICLE XXILII - No Flat Fee 


Neither the Employer nor the employees shall enter into any 
agreement, or attempt to do so, whereby compensation for editoria! 
service is determined or arranged for on a fee or job basis, or upon 


terms inconsistent with the provisions hereof, including overtime 
pay nrrovisions. 


ARTICLE XXIV - Pension Fund 


Effective on July 1, 1973, the Employer shalt pay into the Trust 
Fund under the Local 771 Editor-Film Producers Pension Plan, estab- 
lished by Aqreement and Declaration of Trust dated July 1, 1961, a sum 
equal to thirty-seven and one half cents (37::¢) per hour for each hour 
worked by each employee covered by this Agreement, not exceeding forty 
(40) hours ‘per week, including paid lunch hours, for all staff emp loy- 
ees; and for such number of hours as are actually worked by all free- 
lance employees covered by this Agreement for the purpose of securing 
pension benefits for said employees as provided by said Plan. 


Contributions required hereunder shall be due and payable on 
the tenth (10th) day of the month following the month for which they 
accrued. The Employer shall furnish a monthly statement containing 
the names of the employees and the dates of their employment on whose 
account contributions are made. ; 


The obligations to make payments hereunder shall be conditioned 
upon the approval cf the Internal Revenue Service, under the provisions 
of the Code, as amended, permitting the deduction of the contributions 

as a business expense. : 


ARTICLE XXV -_Insurance 


The Empic,er shali pay full cost and expense for each employee 
covered by this Agreement for coverage under the RKO General, Inc. 


New York Employees Group Insurance Plan for “Without Dependent 
Coverage". 


ARTICLE XXVI_ - Work in Higher Classifications 


In the event any employee is requested to perform work in a. 
higher classification, he shall be paid at the higher rate of the 
scale applicable to such higher classification for not less than four 
(4) hours and, in the event he shall work in such higher classification 
in excess of four (4) hours, then he shall be paid for not less than 
eight (8) hours, in any one day in which he worked in such higher 
classification. For the purpose of this paragraph, editing unedited 
films by a TV Film Editor as provided in Article IV, paragraph 4.03 
shall be considered performing work in a higher classification. 


> ARTICLE XXVIII - Successors and Assigns 


This Agreement shall be binding upon and inure to the bene- 
fit of the parties, their successors and assigns. 


ARTICLE XKVITT. = Prior Obligation of Local 7/14 TATSE 


: As tocal 771 is a member of the International Alliance of 
Theatrical Stace Emptuyees and Moving Picture Machine Operators of 
the United States and Canada, nothing in this contract shall ever be 
construed to interfere witu any obligation which Local 771 owes to 
such International Alliance by reason of a prior obligation. 


ARTICLE XXIX - Term of Agreement 


Except as hereinabove specified to the contrary, this Agree- 
nent shall be retroactive to and remain in full force and effect 
from January 1st, 1972 to and including December 31st, 1974. 


. 


IN WITNESS WHEREOF, the parties hereto have hereunto set- 
their hands and als Gay and year first above written. 


MOTION PICT 


LOCAL 771, IAlce 
630 Ninth Avenue 
New York, N.Y. 10036 


RE: RKO-WOR-TV - Local 771 IATSE 
1972-1974 Agreement 


Gentlemen: 


In connection with past »: jotiat ras of our Collective 
Bargaining Acreement, discussions were held concerning the 
employment of employees tc perform emergency work in con- 
nection therewith we agree as foilows: 


Emergenc, work shall te deemed to mean an unforeseen 
instance requiring immediat2 action whicn arises with regard 
to any phase of film editor.al work covered by this Agreement. 


In tne event employees covered by this Asreement are 
not available to take such immed-ate action, it is agreed be- 
tween the parties hereto that the Company may use other employees 
to perform such emergency work. : 


It is further agreed Setveen the Company and the Union 
that if thés understanding with respect to emergency work is 
intentionally or negligent’: violated, and discussions between 
representatives of Company e%° Jnion fail to resolve the 
matter satisfe. orily, saivz undérstanding is subject to revo- 
cation by the Union. : a 


If the foregoing is sati:i “acters to you, please sign a 
copy of this letter under the werd "orPRO’CD", and cate it. 


Very truly yours, 


RKO GENERAL, INC. 
WOR DIVISION 


3 By 
APPROVED 


LOCAL 771, IATSE 


By 
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Exhibit 2 
AMERICAN ARBITRATION ASSCCIATION, sieciwieteaton 


Voluntary Labor Arbitration Tribunal 


In The Matter cf The Arbitration 
3 between 


Local 771 I.A.T.S.E., AFL-CIO : OPINION AND AWARD 


and Case #1330 0046 76 


ee 00 ce ce 


RKO General, Iac./WOR Division 


The threshhold issue between the above named parties is 


whether the dispute set forth in the Demand for Arbitration 


1Z, 1976, is arbitrable. 

A hearing was held at the offices of the American 
Arbitration Association on March 31, 1976 at which time repre- 
Sentatives of the above named parties appeared and were afforded 
iuli opportunity to offer evidence and argument and to examine 
and cross-examine witnesses. 

I find that the dispute is net arbitrable. 

Article XV Section 15.02 of the contract between the parties 
requires in pertinent part that: 

"Arbitration must be resoived ninety (90) davs 
after the occurrence of the event cr rinety 
(90) days after the Union should have had 
knowledge of the event." 

The "event" involved in this dispute was a decision by the 
Employer on or about February 21, 1975 not to assign certain 

"judgemental or creative" work in connection with news editing 


to members of the bargaining unit represented by the Union. 


conclude that it occurred and the Union knew of it on or about 


| 


filed with the American Arbitration Association and dated January ; 


| 
| 
| 
+ 
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February 21, 1975. On February 24, 1975 and as 2 consequence cf 
the Employer's action or decision, two other local Unions (Locals: 
664 and 52) also allegedly affected thereby, com 
at the Employer's ion Local 771 respected 
(The picketing resulted from the Employer's work 
decision and became the 
before the NLRB). I< ide the picketing 
ef the picket Line further manifestation of 


and protest by all tt ions of che Emp 
of the disputed work to 


UNE. 


Also on February 24, Local 771 together with one of the 


other local Umions (Local 664) filed a civil action in the United: 


States District Court, of New York seeking én 
Order directing a consolidated arbitration. That complaint 
substantively included the Union's claim that the Employer had 
and was assigning the disputed work to employees who were not 
members of the bargaining unit represenced by tne Union, in 
violation of the Union's collective bargaining agreement with the: 
Employer. Aliso the Union acknowledges that on or about Feoruary 
2lst certain members of Local 771 affected by the Employer's 
decision were required to "bump down" to other work assignments. 
Accordingly I conclude that on or about February 21, 1975, 
the "event" occurred and/or the Union "had knowledge of the event 
within the meaning of Section 15.02 Article XV of the collective 


bargaining agreement. 


It is clear and undisputed thet if the aforementioned 
ninety (90) day provision does not mean that the arbitration 
must be filed and completcd within that time, it means at 
least, that the request for arbitration must be appropriately 
filed or the dispute referred to arbitration within ninety 
days after the event occurs or the Union has knowledge of the 
event. 

In the instant case the Union did not file a Demand for 
Arbitration with the American Arbitration Association uncil 
January 12,1976. cannot deem its civil action in Federal 
Court for an Crder directing a consolidated arbitr. ion as a 
filing for arbitration under the provisions of the contract. 
The civil action complaint and its subsequent amended complaint 
were not a demand for or filing for arbitration. Nor could 
they be construed to "refer'' the dispute to arbitration. Th 


were applications 


to arbitration "in accordance with the rules of the American 


Arbitration Association...., provided however that by mutual 


agreement the parties may agiee to the selection of an 
arbitrator through other chan the regular American Arbitration 
Association selection process." (Emphasis added). The civil 
action in Federal District Court cannot be construed as a 


submission to arbitration "in accordance with the rules of the 


American Arbitration Association" nor, because there was no 


mutual agreement, can it be construed as an effort to select 


i CS CS 


an arbitrator through some other sei-ction process. Indeed I 


am satisfied that the Union could have filed a Demand for 


| 
| 
Arbitration with the American Arbitration Association within | 
at least ninety days of February 21, 1975, and still, | 
simultaneously or in conjunction therewith, moved ir. Federal 
Court for an Order joining other parties im that arbitration. | 
But the Union did not do so. | 

Finally I cannot construe letters dated January 12, 1976 | 

j 

from counsel for the Union to Judge Milton Pollack of the 
United States Southern District Court and to Mr. Frank Zctto | 
of the American Arbitration Association as constituting either 
a directive from the Court authorizing arbitraticn on the | 
merits, or as a waiver by the Employer of its right to challeng¢ 
arbitrability for failure to comply with the time limits of 
Article XV. There is no indication that the Employer accepted 
the substance of those letters nor that the Court acted upon 
those letters in any directory or authoritative manner. 


As the parties well know the Arbitrator is bound 5; the 


provisions of tie collective bargaining agreement including 


arbitration where there has been no waiver thereof. The 
contract requires the referral of disputes to arbitration 


within ninety days. In the instant case the Union did not 


i 

' 

| 

| 

express time limits for the submission of disputes to | 
| 

| 


comply with that explicit time limit which the parties negotiated 


“¢© 
and made part of their collective agreement. Nor is there 
evidence of that waiver. 

Accordingly the Undersigned duly designated as the 
Arbitrator and having duly heard the proofs and allegations 
of the above named par*.es makes the following AWARD: 

The dispute set forth in the Demand for 
Arbitration filed by the Union with the 


American Arbitration Association and 
dated January 12, 1976 is not arbitrable. 


J. Schmertz =a 
Arbitrator 


DATED: April 9, 1976 
STATE OF New York ) 
COUNTY OF New York ) 


On this ninth day of April, 1976, vefore me personally |: 
came and appeared Eric J. Schmertz te me known and known tc H 
me to be the individual described in and who executed the j 


foregoing instrument and he acknowledged to me that he executed 


the same. Lag ae 


SCOTT tM. Saunas 
ow Yor 

Notary aa oe 3s oe 
bea fied : Cour 2 
Penn ee eae 15008 “y 
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Exhibit 3 
UNITED STATES DISTRICT COURT 
pinion DISTRICT OF NEW YOxuK 


AMENDED 
LOCAL 771, \ COMPLAINT 


Plaintiffs CIVIL ACTION 75/906’ 
- against - *; 


RKO GENERAL, INC., WOR DIVISION 


Defendant 


eee ese ew ee eee ee ee eae eee eee woo wowonX 
. 


_ Plaintiffs for their complaint herein witeses 


1) Jurisdiction of Plaintiffs' sakes is ponbexees on this” 


- 


Court by Section 301 of the taboe-sanagenent Relations Act of 1947 


as amended (29 U.S.C. 185). i ‘ ; $e) NaS 


2) This is an action for a declaratory judgment, pursuant to 
28 U.S.C. Sec. 2201 for the purpose of determining a question of 


actual controversy between the parties, as well as an action to 


‘ : 


enforce ccntracts be*ween an employer and a labor organization in 

an industry affecting commerce, in which affirmative ‘relief ‘as well 
, F . : eo se fobiage eee 7 @ 

as damages will be sought. —~ . | om epee See . hats 


s 2 eos 
Z %, ‘ re Exe : 
a i : . 


3) Plaintiffs Local 644 and Local 771 are labor organizations 


es i 
é < . 


Pemtesantins employees in an industry affecting commerce and are’ 
Seat © 


both affiliated as Local Gaioas with the toveruneiqnat Alliance of. 


t 


Theatrical and Stage Buployees, commonly eaterees to as IATSE aot. 


hereinafter referred to as “Internationai Union," which is also a, 


, 


labor organization sapceuanting employees in an industry ceeecttes 


commerce. _ Re ator ee Spe 9 Bayt ak yee ees ws bi, ’ 
- 4) Defendant RKO General, Inc.,. WOR Division, (referred to as’ 
; : aera 


‘ 


"Employer" herein) is on information and belief a a Delaware ‘corp~ 
oration with its Beet ane place of Eueeness in baad bai City. “and. 


oe + 


is engaged in commerce within the meaning of the Lave sonnnonemant 


Relations Act. 


4la 


FOR A FIRST CAUSE OF ACTION IN BEHALF OF LOCAL 644 
AGAINST DEFENDANT 


5) At all relevant time: the defendant Employer has recognized 
‘plaintiff Lccal 644 as the sole and exclusive bargaining repre- 
scntative for newsreel cameramen employed by it in connection with 
its business as a television broadc: ster. 

6) By collective bargaining ayreement by and between Local 644 
and Employer "all cameramen in the employ of the station” are re- 
quired to be or become members of Local 644, and said collective 
bargaining agreement has, for many pekvar aetebiiches the terms 
and conditions of cameramen employed by defendant. 

7) By contract and agreement batioan platetire aud Internation- 


al Union there has been conferred on plaintiff Local 644 sole ju- 
> os 


1 ¢ 
risdiction to organize and represent SOV EAT. Se cameramen in- 


. 


cluding specifical’?: "television uatenen! “aia foie in Gon 
grant of sole juris. sion is an obligation fairly*to represent : 
and defend plairtiff Local 644 and the ¥icnts of its members in 
respect of any sitter tnvetwins ccute owen Gt Aeisvicion camera- 
men in New York City. eaten . at - 

8) In or about late 1974 or early 1975 defendant WOR Division 
scquinved a nunbar OF additional television cameras. Said camer as 
were in function and in purpose identical to cameras eieretatocd 
employed in the production of newsreels by defendant Employer and 
produced moving pictures requiring editing in the same fashion as = 


newsreel motion picture cameras previously acquired, save to the 


extont that the cditing thereof was to be performed on videotape 


’ 


« ’ 
are @ ED nr 7 


instead of motion picture film. - 


9) International Union has organized a so-called Radio and. 


Television Department consisting of employees who are not assigned 


to or members of any local union within,but are direct members of, 


said International Union, 
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10) Said International Union in behalf of its direct members 
as aforesaid has entered into a collective bargaining pecan 
with defendant Employer which specifically provides, among other 
things, that “nothing contained herein shall be construcd as a 
claim to work which is already under contract to another union" and 
which also provides "this agreement shall not include any of the 
follow:ng employees of the employer ... classification of employees 
covered by the collective bargaining agreements between the employer 
and affiliated locals cf the union." tn addition thereto,by actior 
duly taken on reer 23rd, 1975, the International Alliance of 
Theatrical and Stage Employees centeres as follows: 

"At a meeting of the General cancties Board on Sunday 
ary 23, 1975, at San Francisco the Bataan atc at WOR-TY 
created by the advent of aieastonse news gathering was considered 
with great care. The Board was of the opinian that the functicn of 
gathering news and the nature of = work responsibilities Lricinge 
inveteed remain essentially the same “regardless of whether film or 


’ ‘ 


tape cameras are used. The Board concluded therefore that Ener es 


< 


52, 644 and 771 should not be deprived of oness ANE SSR LO nor 


suffer a lane of jobs by reason of the Employer’ s decision to ‘cover 


‘ ( 
news with electronic instead of £4i1m. ‘equipment. mosordineiy. the 
’ 


International President with concurrence of the General Execitive 2 


. 


Board, ‘acting pursuant to bus authority vested is hon by the In-. 


ternational Constitution ia By-Laws, have uaiegined that’ ‘jurie= 


’ 
a 5 


; diction over the electronic nits gathering functions. at ‘WOR-TV 
belongs to Losals 52, 644 “aA 771 and their members. Members. ‘of 


* is 


the ite the engineering. unit of the ‘station are hereby directed 


‘ 


. i . t % o os . 

to comply aceccaaac with this determination. ap? yy 
.Walter F. Diehl, International President,, 
: I.A.1.S.E.. 


, « 
‘ ‘ : me 


“te 
Pda a Ce 2% 
‘ -. 
ny 2°... 
‘ s 


oe, 
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11) The Employer Defendant has threatened to and taken action 
to discharge the cameramen employed by it who have been represented 


by Local 644 and replace them with employees who are or will be 


members of said International Union's Radio and Television Depart-_ 


ment, in violation of its collective bargaining agreement with ; 


. “@ 
plaintiff Local 644. 


Lg ° 


, -, Ze. Y $ . te 
12) Said actions by the ‘Employer have been pursued despite the — 


commitment by the Irnternationai Union: that employees of the Radio 


ve 
ae Television Department ‘shall, nov be placed in such jobs. 


13) The collective agreement between plaintifé Local 644 and 
icaaee 
WOR Division Gontalne no arbitration clause covering this dispute. 


14) Plaintiff aeay 644 herein is entitled to a ‘declaration 


; e 8 pas K 
and: adjudication that defendant Employereis under an obligation to — 
continue to hire and employ cameramen solely ander said collective 
; e ae: er we ee ee ar ee et 

agreement with plaintif{i Local 644 to function as described under 


aa 
* , A 85; as *y me y ae 


said agreement, and for appropriate affirmative ana injunctive re~, ae 


lief and damages. We tn 


7e 


_ _FOR A SECOND T3USE or ACTION IN "BEHALF OF PLAINTIFF . 
a iedcaicas 771 AND AGAINST PEESHDANT - oa bea 
i. ae , Y ae e sy “a: : . os eh 
15) Mhainer se Local m1 repeats | and ‘renalleges, paragraphs | 1, 20 a 
Oe Oe 


3,4,8,9 ang 10 above. - Pie Mae oe 


a . "Rs, dey : Bo ie 
ra y 5 aoe sow k 


: 16) The collective cs wala bekwaan Plaintiff Local m and, 


. , 4 re 
Defendant Employer is with respect: to the work function ‘of editing’ 


“4 ts 


motion pictures and said agreement specifically provides that “the 


. if oe 


scope of this agrcement shall also ineludg the ‘foregoing work fur ¥ 


tions, whecher made on or be film, tape, or “otherwise, and vhether 


prodaced by means of motion picture casietea,electronic cameras,or 
other eRyece Ss, tape devices, or any ‘conbination of the’ foregoing. :. hee 


. ¢ 


17) said agreement further provides: ‘that the ‘parties ‘may eubmi ¢ ey 
to arbitration, an accordance with ‘the ‘rules: ‘of. the American Acuie: 
4 ee ae ‘ a . ‘ : ta 88 - uf o : Shag 


We 
; 7 ~~, *. +; . Oh Sine 
4 Z . : . A eer a) 


_ BEST COPY AVAILABLE 
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tration Association, upcen written request of either party, any 


complaints, disputes or grievances involving questions of inter-. 


pretation or application of any clause or matter covered by said 


agreement. gore 
18) The decision referred to in paragraph 10 hereof is binding © 


upon Defendant WOR under its agraemest with the International Union. 


19) Respite and in violation of its contractual obligations as 


alleged in pupsaeach 16 hereof and the express Limitation described 


rot 


in paragraph 10 hereof, the Enployer has unilaterally announced* that 
- B a 


“ait proposed to permit member s of International | ‘Union’ s Radio ane Tele~ 


* vision Department to pensarm the: function of motion. edcture editing 


on newsreels produced by the cameras referred. to ‘in paragraph 8 


hereof, and ‘to discharge aaiberecct Plaintiff Local 77i. ~*~ 


ss 3 ; a pa 
° + 7 


s ; a 
_ 20) The District Court ‘has jurisdiction aga power to order an 


fe 
arbitration between plaintiff Local WL and defendant employer with 


7. 7 ° 


‘ Hespect to the matters in dispute herein relating te the editing of 


. + = 
seareei@ and the iroataned intention of TES Employer to exploy: 


jupias not represented i Local ‘971 to pe form editing of eee 


vests on =e new cameras heretofore’ referred to herein and Fone 


such arbitration to grant appropriate affirmative’ or. injunctive 
% : ‘ Gen 


a i , es . +. ay ot Rh es sete oe 
relief. (. OR iat ar AR A Sree Ae alan natn eta eens Fores 
Be oe ee Re a Bear oe at sete athe : 


21) ieee do not have a plain,’ adequate and speedy remedy 4 


ae “1 os ‘ . re a Pad oy 
. . 4 a, Pe eae 8: 5 . 
at law. ee res em ae aa Se eee, as an 
: A a “yy Pee ; ae ve 


_ WHEREFORE, plaintiffta respect fully pray that ‘this Courts | 


Pe 
3 


- 1) Adjudge that the Gatadaant employer is obligated. to ep loy: 


cameramen to Seeente all of its céi1eras for the gral ah of jToto- 


graphing and Beoedcsst tay news ‘evens and other motion pictures © 


Bee oe 


who shill be governed as ai terms and cénait Lens of employment by . 


S aces ee ; Sy. Sad : BP ieee 


45a i y 
the collective agreement between said Defendant and Plaintif€ Uccal 
644. | 

2) Direct that there be an arbitration of the dispute heteeaa 
‘Local 771 and Defendant RKO General, Inc. wherein the rights and 
obligations of the parties may be respectively determined. 


3) Provide appropriate equitable relief directing defendant to 


act in compliance with its agreements with Plaintiffs and to refrain 


from acting to prejudice plaintiffs’ rights herein, 


4) Grant such other and further relief as to the Court may seem 
~ mr : : : ‘ 
just and proper, including reinstagement with back pay. of any em- 


ployees dismissed as a result i defendant ' s actions and damages 


tee < 


including counsel fees, together with the costs of this action.: 


. 3 Af SS 
< HOWARD N. MEYER 
me 8 + 0-4) Attorney for Plaintiffs | 
February. 26, 1975 | 7 8“ | “444°270 Madison Avenue ia 
E ae cee 3 New York,N.¥. 10016: +: 
(212 685 9800 ' 


“v 


| UNITED STATES DISTRICT CCURT 


SOUTHERN DISTRICT OF NEW YORK 


| LOCAL 644, I.A.T.S.E., AFL-CIO and 


AtISWER 


1 LOCAL 771, 1.A.T.S.E., AFL-CIO 


Plaintiffs 
CIVIL ACTION 75/906 
-against- 


| RKO GENERAL, INC., WOR DIVISION 


| 


JUDGE MILTON POLLACK 
Defendant 


Defendant RKO GENERAL, INC., WOR DIVISION, by its attorneys 
REGAN GOLDFARB HELLER WETZLER & QUINN, for its answer to the 
complaint herein, alleges upon information and belief: 

1) Denies the allegations of paragraph 1 except admits 
that plaintiffs purport to ground jurisdiction on Section 301. 
of the Labor-Management Relations Act of 1947 as amended. 


2) Denies the allegations of paragraph 2 except admits 


that plaintiffs purport to bring this action for a declaratory 


judgment for the purpose of determining a question of actual 
controversy between the parties, as well as an action to enforce 
contracts between an employer and a labor organization in an 
industry affecting commerce in which affirmative relief as well 
as damages is sought. 


3) Admits the allegations of paragraphs 3, 4 and 13. 


“4) Denies the allegations of paragraphs 5 and 6 and refers 


to the collective bargaining agreement euerently in force between 
defendant and plaintiff Local 644 for the terms and conditions 
thereof. 

k 


5) Denies know)edge or information sufficient to form a 


belief as to the allegations of paragraphs 7 and 9. 


6) Denies the allegations of paragraphs 8, 11, 12 and 14. 

7) Denies the allegations of paragraph 10, and refers to 
the collective bargaining agreement currently in force between 
I.A.T.S.E. and defendant covering Engineering, Recording and Air 
‘Conditioning Employees and Electricians for the terms andi con- 
ditions thereof, except denies knowledge or information sufficien 
to form a belief as to the actions alleged to be taken by the 
I.A.T.S.E. and requests that the court strike said allegations as 


immaterial. 


in paragraph 15 as are interposed hereinabove. 
9) Denies the allegations of paragraphs 16 and 17-and refer 


to the collective bargaining agreement currently in force between 


8) Interposes the same answers to the paragraphs realleged 
ea 
4 
4 
! 


plaintiff Local 771 and defendant for the terms and conditions 
thereof. 
10) Denies the allegations of paragraphs 18, 19, 20 
As an@ For a First Affirmative Defense | 
11) This Court is without jurisdiction of the subject matter 
of this action. In any event primary jurisdiction over the 
activity which is the subject of the complaint herein lies with 
the National Labor Relations Board. 
As and For a Second Affirmative Defense 
12) The complaint fails to state a claim upon which relief 
can be granted. | 
As and For a Third Affirmative Defense 
13) Plaintiffs have failed to join parties needed for just 


ad ‘udication under F.R.C.P. 19(a). 


WHEREFORE, defendant RYO GENERAL, INC. WOR DIVISION 


demands judgment dismissing the complaint herein, with costs and 


disbursements of this action. 


GAN DFARB HELLER WETZLER 
& QUILL..N 


By pt oe Iori A her, ut 
Pb. Member of the Firm 
Atcorneys for Defendant 
RKO GENERAL, INC. 
WOR DIVISION 
445 Park Avenue 
New York, New York 10022 
(212) 754-3000 
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Exhihit 5 
HOWARD N. MEYER 
LAW OFFICE 


270 MADISON AVENUE 
NEW YORK, N. Y. 10016 


(212) 665-98c0 


January 12, 1976. 


“Hon. Milton Pollack hae Rewer a Pe ee Ce 
“United States District Court ' Re: Locals 644 and 771] IATSE ~ 
“Southern District of New York z against: RKO General,Inc. . 
‘U.S, Courthouse,Foley Square _ .- +, WOR Division : 
(Ne:i York, N.Y. 10007, Fates OE oo ea Action 75/906" 


year 3 quage Pollack: : ae aac aces: 


eons re Chambers, the branch of the case (first cause of aoe 
involving plaintiff Local 644 has been effectively disposed of by 4 
“the NLRB :decision in “which Poca} 644 has acquiesced without seeking . 
“judicial. review. Hence it is my intention at an appropriate time to 
“pater. into av stipulation ang submit an order discontinuing the action 
TAB: ‘tog Focal 644, * An offer of such stipulation was made. rer the coun— 
“gel, for. dhe Mefendant without response to date. 


: . Homever , ‘he NERB dacinton in the case which Aggolved | some . of ; 

ittie ‘problems presented by this civil action reserved certain matters . 
for fpr ther - -@isposition by ather means than NLRB determination. As_ : 
“WRAL: be sean from page 13 ‘of fhe Roard' Ss gecmaig cin eucee ieuremeaes in 
“219 NB mR. punper ich os 3, tt : 

he ‘oditing work yeaiven two seperace: functions: ‘the rene 
“inignental function af determining which material is oe ae 


eu! and: the mechanical. function af operating ‘the techni—". Te, 
‘eal. equipment needed to edit the tape. Lacal.771 appar- ae 
ently. aigins the entire tape editing process, both the. a tae 
“ jueagnentgl.funefior and the actyal operation of the vi-: oe eee 
“deotaps editing machines. The Engineerzqa claim only the. sctete 2 oe. 
opatation gf the electronic yideotape editing wachinas, ©. ice 
. an only such ef the judgmental apd ergapiva function = 
TL which becaes necossary in the abseyjce. pf: instructions = 
"00 a. £rom.those te when fhe jpagnental. funatigqn fas bean ag- 
2p hegte signed, It in elenr,’ there fare, thnk enly that Arpoct — 
Pats ‘pf tapa editing‘ ‘which. dnvolves tha eparption | of the «. 
paces equdeaent 48: :ap sein papa «Sy os 


*% 
ee P : "s ‘ 
oo. haa a) et . feta fess 


Judge Milton Pollack 
Januarg 12, 1976 - 2 


‘ 


in view of the foregoing, there would be no color of defensa toa 
otion for summary judgment compelling arbit ration. However, a3 I stated 
bail oe this morning, I determined that it would bs most con- 
suctive to file a demand for arbitration under the rules of tho Amer- 
: ve moet at ace Asséciation, the designating agency named in the con- 
_ tract with the employer. Then if the employer really has some serjous 
batis for objecting to arbitration, it can make an appropriate motion 
og a res training order. 
Y. ZI think this is a constructive and salutory solution, and I am 
glad to have the Court retain jurisdiction, either for the purpose 
.of£ (ad the motion to stay, if the employer actually authorizes his 
attorney to make such a motion, or (b) motion to confirm the award 
.4f such a motion is necessary. 


I appreciate your courtesy in making your Chambers availablsc. 
for the conference this morning, January 12, 1975 


Sincerely, 


Howard N. Meyer 


HUM:r£ 
cc:Regan,Goldfarb,Heller 
. Wetzler. & Quinn,! sq. 
sJoel Appell,L.771 
stim. Horgan, L.€44 
sAmerican Arb. Assr. 


Sla 
Exhibit 6 


American Arbitration Assotiation 


te . wie «. og : Bile 3 ¥ ae 
oe es . 7 oye cs 
Bielme,, “4 * 


“ : 2 ‘ 
fre te . “ ° . 


_.. VOLUNTARY LAGOR ARBITRATION RULES 


DEMASD FOR ARSEIRA TION 


Dats: January 12,1976 


De | Name) RKO General,Inc. for the WOR Division 


fof poly upon who the Decanl so mades 


a CAddress) 1440 Broadway | 


_ + (City and state) New_York,N.Y, 10036 
Attn: Messrs. Jeffrey Ruthizer 
e - & Robert Wjlliamson 


The undersigned. a patty te an arbittation -reemeat comained ina Writcn contract. 


. . dated _ January 1, 1975 ; Ce ee - providing for arbitration. 


cos chereby demands aubitration thereunder 
(atiach arbitration chiuse or quote aereunder) 


NATURE OF DISPUTE: Employer's breach cf obligations under Article XVIII : 
of Collective Bargaining Agreement and Arbitration clause of collective 
bargaining agreement as well as all other pertinent clauses, with re- 
spect to matters left unégacided by NLRB Decision in Case 2cp 489 


REMEDY SOUGHT: Damages end enforcement ef Employer's obligations under 
Article XVIII and otherwise qf agreement in force since January 1, 1975. 


’ 


“HEARING LOCALE REQULSIEp: ___Now York,New York 
oe *:, Yon are herchy notified that enpics of our arbitration agreement and of this demand are being tiled 
auth tie American Arbitration Asseciation at its New_York Regional Office, wah the 
+ fequcst tat it commence the administration of tho arbitration. ; ; 


lo"¢oa, df: 4 Ane : os Be 

Sloss Ae ie | 7 SA, id 5 apace 
dian eaten Tak. Afterncy. fer Roral 77. ; 

fe Moat, Address. 270 M4isoa Avenue 
c  City and State. 4 _YOrkyNey. 10936 — 


Ne 7 on Telephone. 695 tin 3 


~ 


- Ta institute procestians, picare seul tieco copics vf Whig Demangl with the cdiministcative fee, ws 
Hrovated in Section 43 of the Rules. . é ee ny ae ae ON es ra ; 
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Exhibit 7 


January 12, 1976 


“tt. Frank 7. Zotto 
 Enbor Arbitration Tribunal Re: RKO General,Inc.A‘OR Division 
J aean Arbitration Assn. and Lucal 771 

a West Sist Street 

on beet tal 10020 


: Doar Mr. Zotto: 


Enclosed herowith please find Demand for Arbitration which is 
being prepared and served by the undersigned because of certain 
panding litigation. Article XVI of tha panding contract between the 
parties is excerpted and sent you herewith. 

. There 4s presently pending in the Southern District cf New 
York an action by Local 771 against the “OR Divisior. of RKO General, 
Ine., Civil Action 75/906, in the Court assigned to Judge itilton 
‘Pollack. At a ccnference before Judge Pollack in chambers this 
orning it was suggested, and the Judge agreed, that at this roint 
in tha proceedings a motion for sunmary judgment for an erder conm- 
. palling arbittarzion could be dispended with, since, as the Judga — 
‘.dndieated, the AAA will process the Demand for Arbitration unless 
‘tha employer makes a motion for a stay. It was the sense of the 
‘meeting that the emplr-ez is to make a motion to stay i£ he eces 
not wish to arbitrate, but absent a motion for stay with a temporary 
. vestraining ordar preventing arbitration, the Asscciation is to 
 Feocsed to precess the casa. ; ; 


. « ; For the foregoing .reasons, it is requested that the case be 

- precassed promptly and that there be no extensions of time grantad 
-to WOR's attorneys, who have been using dilatory tactics for several 
- Ronths in this matter. : 


Respectfully yours, 


Howard N. Meyer 


stirs 
‘ccsdcel Appell,Bus. Agt. L. 771 


P.S. : The Administration fee will be paid = Local 771 cCircetly. 
: “HIM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LOCAL 771, I.A.T.S.E., AFL-CIO, 


Plaintiff, 75 Civ. 906 (MP) 
-against- 
AFFIDAVIT 
RKO GENERAL, INC., WOR DIVISION, 


Nefendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


L. ROBERT BATTERMAN, being duly sworn, deposes and 


1. I am a member of the firm of Proskauer Rose 
Goetz & Mendelsohn, attorneys for defendant RKO General, 
Inc., WOR Division. I make this affidavit in opposition to 
plaintiff's motion to vacate the arbitrator's award dated 
April 9, 1976, and in further support of defendant's motion 


to confirm that award and to dismiss this action. 


2. Annexed hereto are true copies of the following 


documents: 


Exhibit 8 - AAA Demand for Arbitration served by 


Plaintiff on defendant on May 20, 1976. 


Exhibit 9 - Order dated April 10, 1975 granting 


temporary injunction in Sidney Danielson v. International 
Alliance of Theatrical Stage Employees, Locals One, 52, 644 


54a 
and 771 (S.D.N.Y., 75 Civ. 1620). 


3. The Court is respectfully requested to deny 
plaintiff's motion, and to grant defendant's motion to con- 
firm, for the reasons set forth in my affidavit and defen- 
dant's memorandum dated May 24, 1976 and in defendant's 


memorandum dated June 14, 1976, submitted herewith. 


L IIA there 


L. Robert Batterman 


Sworn to before me this 


14th day of June, 1976. 


PKK Fh 


FRANK AN 3 OWESE 


Rotary cul © ae 
» 


Quali. = ve 
Cait i ee ate CAR re He ow 
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Exhibit 8 
VOLL NTARY LALOR ABBARATION RULES 


DEMAND OK ARBEERATION 


tun May 20, 1976 


« 


10. (Numer Veffrey Rutheizer, RKO General Browdcasting 


Hab poate ajo wd 


Selig at ae Broadway 


: New York, New York 10018 
(Cts sand Statee 


Phe undcrscned a gerriy toa abet tad aon ontent Contino ane wr ition COmnact, 


dated January 1, 1975 


hereby doicaety cibeteatenn ib su 


providing for arhuteatint 
' 


Catta hi arbitesien chases on quote henandon) 


NAGURE OF Distutl  Caployer's breach of obligation under Article XVIII ¢ 
the Collective Bargaining Agreement as well as other pertinent parts 

of agreement with respect to the editing of such motion pictures as ¢ 
two 20-minute Chinese nroductions for use on “Journey to Adventure” in 
circumstances where they may be transferred to video tape or otherwise 


REMEDY SOUGCHE 

Damages and order directing comuliance with contract as to alt editica 
of Motion Pictures whether transferred tc videotape ‘or any other seans, 
methods or devices now used or which may hereafter be adopted. 


the fark G1ty 
HEARING LOCALE REQUL TED New York City 


Vou ane horde notte ed that cry ce athaty ore eer tot dat 
wath the Neo rtt ON bi, beak Wes ce bh id ald jtlew York Ci ty Revere 


request Had commingnee the ochre 


/ 


hin stration 
of 1 


! / 


al 
: Ate . ‘ { f 

“owe : ‘ {¥ 
Sime Slane 1 avd tor Genung 


Ine AGS tstent Business Ageyt 
Adds, 030 9th Avenuc, kon JO02 
Yorh, Mew York 10046 

- 4/08 


iat watt 
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a 9 ae | dia Exhibit 9 eee wee Tee 
FOR Thit. 


‘D STATES DISTRICT COURT 
. »-UTHERN DISTRICT OF NEW YORK 


SIDNEY DANIELSON, Regional Director, 
Region 2 of the National Labor Relations Board, 
for and on behalf of the NATIONAL LABOR 
RELATIONS BOARD, 
75 Civil 1520 C¢4~ 
Petitioner, 


v 
INTERNATIONAL ALLIANCE OF THEATRICAL 
STAGE EMPL.JYEES, LOCALS.ONE, 52, 644, 


Respondents. 


CRDER GRANTING TEMPORARY INJUNCTION 


This cause came on to be heard upon the verified petition of Sidney 
Danielson, Regional Director of Region 2, of the National Labor Relations 
Board, for and on benalf of said Beard, for a temporary injunction pursuant 

;; to Section 10 of the National Labor Relations Act, as amended, pending 

| the fine] disposition of the matters involved pending before said Board, and 
upon the issuance of an order to show cause why injunctive relief should not 

j' be granted as prayed in said petition. The Court, upon consideration of the 


pleadings, evidence, briefs, arg.ment of counsel, and the entire rec rd in 


’ the case, has made and filed its Findings of Fact and Conclusions of Law, 


finding and concluding that there is reasonable cause to believe that respcn- 
dent has engaged in acts and condu_. :: violation of Section 8(b)(4)(i(ii MD) ot 

said Act, affecting commerce within the meaning of Section 2(6) anc! (1) of 

said Act, and that such acts and conduct will likely be repeated or continued 


unless enjoined, 


2 lan 
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Now, therefore, upon the entire rccord, it is 


aw nt 


ORDERED ADJUDGED AND DECREED that respondent, its officers, 
representatives, agents, servants, employees, attorneys, and all members 


and persons acting in concert or participation with it or them pending the 


final disposition of the matters involved herein pending before the Board, be 


and they hereby are, enjoined and restrained from: 


(a) Picketing WOR-TV at its New York City offices and sound studio; 
or 

(b) In any manner, or by any means, engaging in, or inducing or 
encouraging any individual employed by WOR-TV, or any other person 
engaged in commerce or in industries affecting commerce, to engage in 


strikes or refusals in the course of their employment to use, manufacture, 


| 
process, transport, or otherwise handle any goods, articles, materials | 
or commodities, or to perform any services; or | 
(c) Threatening, coercing, or restraining WOR-TV, or any cther 
person engaged in commerce or in an industry affecting commerce where in | 
any case under (a), (b) or (c) ‘above, an object thereof is to force or require | 
WOR-TV, or any other persons, to assign or cause the assignment of the | 
operation of video tape cameras for news gathering to employees who are | 
merbers of or represented by respondents rather than to employees who | 
are members of or represented by Engineers, or who are not members of 
or represented by any of the respondents; and it is further 
ORDERED, ADJUDGED AND DECREED that as a condition of this 
injunction that when and in the event Station WOR-TV utilizes external | 
lighting in conjunction with the Video Tape camera aforementioned then and | 
in such event said external lighting shall be handled by the employres covered. 
by the collective bargaining agreement by pnd betweea LOCAL 52, IATSE 
aia WOR-TV. 


| 
i 
| 


Daried at Neay York, New York 
this /OF day of anf 1975 ae fs 
; Ciiwaces L . Preestech 0° 


United States District Jadge {/ 


oe 
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UNITED STATES DISTRICT COURT ff 
SOUTHERN DISTRICT OF NEW YORK D oF " ee dae ee 
Soest see boo a ee eee ee wes oe o/ 


LOCAL 771, I.A.T.SeE., AFL-CTO ta ew es NOTICE OF MOTION 


Plaintiff CIVIL ACTION 
75/906 
- against - 
RKO SENERAL, INC., WOR DIVISION JUDGE MILTON POLLACK 
Defendant 


PLEASE TAKE NOTICE that on the pleadings and all the pro- 
ceedings herein, and on the affidavit of Howara 11. Meyer sworn 
to on May 21, 1976, and the Exhibits therein referred to, the 
undersigned will move this Court at Room 1306, U.S. Courthouse, 
Foley Square, New York, at 2:00 P.M. in the afternoon of June 
4, 1976, for an order pursuant to 9 U.S.C. Sec. 10 and 29 U.S. 
C. Sec. 185 vacating and setting aside the purported award of 
Arbitrator Eric Schmertz, acknowledged April 12, 1976, as arbi- 
trary, capricious, so far beyond the bounds of rationality as 
to palpably reflect partiality, and made and executed in mani- 
fest disregard of law. 

Plaintiff will at said time and place apply for an order 
directing arbitration before another arbitrator to be selected 
according to the rules of the American Arbitration Association. 


Yours, etc. 


New York,New York Howard N. Meyer 
: May 24, 1976 Attorney for the plaintiff 
to: Proskauer ,Rose,Goetz 270 Madison Avenue 
& Mendelsohn,Esqs. New York,New York 10016 


300 Park Avenue 


New York,N.Y. 10022 Lapel VL 


Attorneys for Defendant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LOCAL 771, I.A.T.S.E.; AFL-CIO AFFIDAVIT: 
Plaintiff = MOTION TO VACATE 
a AWARD 
- against - 


CIVIL ACTION 75/906 
RKO SENERAL, INC., WOR DIVISION 


JUDGE MLLTON POLLACK 
Defendant 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) ss.: 
CITY OF NEW YORK ) 

HOWARD N. MEYER, being duly sworn, szys: I am the attorney 
for the plaintiff, Local 771. This affidavit is submitted in 
support of a motion to vacate a purported award of April 12, 
1976 and to compel arbitration on the merits of a labor dis- 
pute, and in opposition to an anticipated motion to confirm 
the award and dismiss this action. 

1) As is evident on the face of the contested "award," the 
arbitrator refused to exercise his powers to pass on the merits 
of a dispute concerning which, in its initial phase, an action 
seeking arbitration was filed with this Court within four days 
after the dispute arose: his pretext for so doing was (1) that 
the arbitration agreement required referral to arbitration within 
90 days and (2) that this suit to compel arbitration did not 
constitute in his view an invocation of arbitration. 

2) There are other aspects of this case that require a finding 
that the action of the arbitrator was arbitrary and capricious: 
for: example, the employer promptly and unequivocally refused 

to arbitrate under the Local 771 contract early on in that 90 


day period (a) by defendant's very pleading in this action and 


(b) by implementing its refusal to abide by the contractual 
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grievance and arbitration procedure by filing a charge with the 
National Labor Relations Board (invoking Section 8(b) (4) (D) of 
the Act: work assignment dispute ) on February 27, 1975, trigger- 
ing a procedure whereby the employer (defendant herein) intended 
and sought to get Board determination as to a number of related 
work assignment disputes, including rn’ aintiff's claim as described 
in paras. 16 and 19 of the complaint nerein, and (c) by the posi- 
tion taken by defendant at the New York State Mediation Board 

in early March, 1975. 

3) Furthermore, as will appear from this affidavit, the plain- 
tiff's initial contract grievance was mooted by the action of 

the NLRB in its processing of the unfair labor practice charge 
involving the work assignment dispute, of wnich it took juris- 
diction, as songht by the employer. The Board, in effect, amend- 
ed and limited the scope of the contractual claim to work with 
respect to which the plaintiff could present a grievance. The 
NLRB did not relinquish jurisdiction of the overall work assign- 
ment unfair labor practice case initiated by the defendant until 
November 28, 1975, when it dismissed the Complaint in case 2CD 
489, in which the defendant herein was the charging party invok- 
ing the jurisdiction of the NLRB, and the plaintiff but one of 
the Respondents. 

4) It is the plaintiff's submission that the purported award 

is “so sonpletely divorced from rationality," so arbitrary and 
capricious, so manifestly in disregard of the law, and so viola- 
tive of the statutory requirements (9 U.S.C. Sec. 10) that it 


must be vacated and denied enforcement, (a) on its face, insofar 


as it declines to treat as a request for arbitration a Federal 
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Court action seeking to compel arbitration; (b) oa the face of 
the pleadings, insofar as it palpably disregards the defendant's 
persistent refusal in its pleadings and by its actions to arbi- 
trate; (c) on the record as a whole, which demonstrates that the 
initial grievance of February, 1975 could not have been arbitrated 
PPR, 

in the light of the NLRB's action herein, and that a new dispute 
arose not earlier than November 17, 1975, wher the employer was 
presented with plaintiff's newly-formulated grievance as to the 
matters left undecided by the NLRB's interlocutory decision in 
case 2CD 489, its so-called 10(k) decision. Moreover, the dis- 
pute, being a multi-party one, is covered procedurally by re- 
levant case law rather than a contract limited to bilateral 
arbitration. 

5) The record made at the hearing at which Mr. Schmartz was 
considering the claim of ninety-day time-bar (raised by the 
defendant for the first time only after a,pre-sumnary judgment 
motion conference with the court oa January 12, and not even 
hinted at by the employer's counsel during the course of that 
conference) consisted of a number of documents whici: will be 
referred to herein as well as a testimonial narrative of the 
relevant context as related by the undersigned: 

The exhibits included: Joint Exhibit ], the Collective 
Bargaining Agreement and 

Union Exhibit ("UX")1, January 12. paper sent to AAA 
describing nature of dispute; 

UX 2, letter to AAA Tribunal Administrator of even date 
with UX 1 of which a copy was sent to the court; 

UX 3, letter to the court of even date with the foregoing, 
recording and describing (without protest or disagreement fron 
the employer-defendant) the sense of the pre-motion conference 
of. January 12; 

UX 4 and 5, the Complaint and Amended Complaint herein; 

UX 6, the full text of NLRB decision D294, 219 NLRB No. 185, 


in case 2 CD 489, initiated by the employer, which terminated 
the 10(k) phase of the 8(b) (4) (D) proceeding, of which NLRB 
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did not relinquish jurisdiction until November 28, 1975; 

UX 7, a December 8, 1975, letter of the undersigned to 
counsel for the defendant notifying the latter of my d2sire 
for a pronpt conference with Judge Pollack on a contemplated 
motion for sumnary judgment directing arbitration. 


UX 8, the brief submitted by Locals 644 and 771 at the 10(k) 
hearing; and 

UX 9, the defendant's Answer to the Amended Complaint here- 
in, (an Answer that was not amended after the substitutioa of new 
cuinsel for defendant, wnich occurred oaly subsequent to the 
designation of the arbitrator and the revelation of his identity.*) 


6) In that Answer, (March 18, 1975) defendant rejected arbitration 
oa the following stated grounds: 


“As and for a First Affirmative Defens 


(11) This court is without jurisdiction of the subject 
matter of this action. In any event, primary jurisdiction 
over the activity which is the subject of the complaint 
herein lies with the National Labor Relations Board. 


“As and for a Seco Affirmati Defens 


(12) The complaint fails to state a claim upon which 
relief-can be granted. 


(13) Plaintiffs have failed to join parties needed for 
a just adjudication under FRCP 19(a)." 


Defendant never moved to add such party or parties as it al- 
leged to be necessary, but never withdrew that Third Defense. 
7) The claim of insufficiency of parties was pressed by defend- 
ant's attorney Gallagher at the January 12, 1976 pre-motioa con- 
ference; it was renewed at the hearing before Mr. Schmertz by Mr. 
Batterman of the recently substituted Proskauer firm, who asserted 
*1. I am obliged to state that based on past experience I woald 
not have acquiesced in the assignnent of this case to Arbitrator 
Schmertz 1f I had known that the attorney for the defendant at the 
arbitratioa was going to be the Proskauer law firm,that was substi- 
tuted herein. The rules of the American Arbitration Assn. do not 
permit a revocation of designation of an arbitrator after there 


has been mutual agreement and selection by the tribunal administra- 
tor of an arbitrator mutually agreed upon. 
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(for the first time in the history of the overall dispute) that 
still another labor organization, the Writers Guild, should be 
given the work which plaintiff was seeking to h-ve assigned to 
it. Mr. Batterman said that if the arbitrator ruled against him 
on time-bar the employer would not further participate in the 
arbitration without first “going to court within 48 hours" to 


move (presumably to implement, belatedly, the Third Affirmative 


Defense) for a consolidated arbitration of the present grievance 


with a supposed grievance concerning the Writers Guild - (AFTRA) 
contract. 
8) As the pleadings in this actioa will show, plaintiff initially 


sought a consolidated arbitration under Columbia Broadcasting 


ican Record and Broadcasting Association, 414 
F.2nd 1326. This was done to expedite arbitration in view of the 
fact that the initial February 1975 grievance involved assignment 
of work claimed by plaintiff to a group of employees represented 
by another labor organizatioa under another collective bargain- 
ing agreement. That labor organization was the International 
Union (IATSE) with which plaintiff Local 771, an autonomous Local, 
is affiliated, and which has an unusual structure involving direct 
membership by a certain class of employees whom it represents 
directly. 
9) The Amended Complaint,filed February 26, 1975, quoted in para- 
graph 10 the text of an official action by the International 
Union, IATSE, in effect disclaiming interest in the assignment 
made by the employer: a disclaimer which the NLRB later declined 
to find to be effectual except in part, and to which defendant 


in its Answer herein made reference as follows: 


‘ 
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"Denies knowledge or information sufficient to form a U 
belief as to the actions alleged to be taken by the 

IATSE and requests that the court strike said allega- 

tions as immaterial.” (Emph. supp.) 


The persistence of the probability of the need for multilater- 
al arbitration supports a separate and independent ground for va- 


catur of the purported award. Multi-party arbitration is not pro- 


vided for or contemplated by the collective bargaining agreement 
between the plaintiff and defendant. Multi-party arhitration is 
a creature of the federal comnon law and judicial decision. The 
possible need for a court to direct arbitration has been constant- 
ly present in this case and was even raised, albeit with still 
another alleged union claimant to the work, by Mr. Batterman at 
the Schm2artz hearing. All this has a separate and independent 
bearing on the vulnerability of the Schmartz award. 

10).A companion action, Moshlak v. RKO General,Inc. WOR-TV, 75 
Civ. 877, came oa for initial hearing on a motion for a temporary 
injunction on or about March 6, 1975. (Moshlak was Local 52 of 
I.A.T.S.E., one of the labor organizations including the two 
initial plaintiffs in this action, Local 644 and Lozal 771, 
which were involved in the NLRB case and related matters.) Be- 
cause Local 771 contemplated a motion for sumnary judgment in 
order to expedite arbitration, (defendant's Answer had not yet 
been filed March 6) I attended and participated in that tempor- 
ary injunction hearing. The then attorney for the employer, Mr. 
Gallagher, resisted Moshlak's motioa on. the ground, inter alia, 
that the matter was "before the National Labor Relations Board" 
and that he expected the Board to assume jurisdiction and issue 
a Notice of 10(k) Jurisdictional Dispute Hearing shortly. With 
reference to this the court said, or indicated in substance, to 


counsel for all these plaintiffs, that he was not disposed to 
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entertain applications for relief in these cases if the NLRB 


sh» \d assume jurisdiction, nor take further action until after 


the JB relinyuished jurisdiction. 
11) swe chronology of the NLRB proceedings, insofar as herein is 
relevant, is: the filing by the employer of its charge on 


February 27, 1975, the issuance of the 10(k) Notice of Hearing 
on March 24, 1975; hearings resuiting in several hundred pages 
of transcript and multiple exhibits oa April 10th and llth and 
May 1 and 5, 1.975; interlocutory decision issued August 18, 1975 
(DE-294, 219 NLRB No. 185); issuance of NLRB unfair labor prac- 
tice complaint based on charge 2 CD 489 on October 30, 1975; and 
termination of NLRB proceedings anc relinquishment of jurisdiction 
by dismissal of complaint by Regional Director, November 28, 1975. 
12) As is evident from the documentary exhibits UX 1 through 9 
(placed in evidence at the arbitration) and from my testimony 
there as summarized herein, the nature of the grievance and the 
dispute tendered for arbitration by ana described in UX 1 is 
quite different fron the dispute that appeared to exist prior to 
the assumption of jurisdiction by the NLRB and the Board's action 
thereon. Ind2ed this is plain on the very face of UX 1, drawn and 
filed January 12, 1976 and describing the dispute of which ar- 
bitration was requested: 

" Employer's breach of obligations under Article XVIII 

of Collective Bargaining Agreement and Arbitration clause 

of Collective Bargaining Agreement as well as all other 

pertinent clauses, with respect to matters left undecided 

by NLRB decision in Case 2 CD 489." (Emph. supp.) 

The language underlined could not have conceivably been used 
prior to the NLRB interlocutory decision of August 1975 (on which 


Region 2 issued Complaint October 30, 1975.) That quoted language 


in UX 1 represents an objective appraisal of a fundamentally 


Pos Mee 
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transformed contractual relationship between plaintiff and 
defendant that was preduced by the Board decisioa on the defend- 
ant/employer's initiative. 
13) The arbitrator's so-called award makes no reference to or 
examination of the effect of the NLRB proceeding or the effect of 
the employer's referral of the dispute to the NLRB. His opinion 
misdescribes the February dispute as having to do with the 
“judgmental or creative" aspect of film editing. This is not 
accurate and indicates that he did not read or understand the 
Exhibits, expecially UX 1 itself. 
14) To explain more fully the statenents in the foregoing pa- 
ragraphs, we begin with the Collective Bargaining “4jreement, 
which was Joint Exhibit 1 before the Arbitrator. There in Article 
XVIII it is provided under the caption "Scope of Agreem2nt”" 

"The scope of this Agreement shall include both Film 

Editors, TV Editors, and Assistant TV Editors, and 

Editing Room Assistants. All employees engaged in the 

re-editing and/or cutting and/or assembling of posi- 

tive film prints and/or negative film. Music Film 


Tracks and Sound Effects Tracks are covered by this 
Agreement. 


motion picture cameras, electronic cameras, or devi- 
ces, tape devices, or any combination of the forego- 
ing, or any other means, methods or devices now used, 
or wnich may hereafter b2 adopted." (Emph. supp.) 


The agreement of the parties as expressed in the foregoing 
Clause (referred to in paragraph 16 of the Complaint) certain- 
ly seems to indicate that defendant's television editing re- 
quirements were to be fulfilled by assignment of the work to 
plaintiff's members whether the material to be broadcast had 


been photographed and recorded on motion picture film or elec- 
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troaic video tape. 
15) A complex and multi-party dispute arose in February 1975 
when the employer, which had previously used notion picture 
film cameras for news gathering, switched to a portable elec- 
tronic camera, that recorded images on videotaps. Defendant 
had employees outside of the plaintiff's bargaining unit, who 
worked under a labor agreament covering a miscellaneous group 
of employees performing primarily technical and electrical 
functions. That other agreement contained language which ar- 
guably overlapped in part with the Local 771 agreement with 
respect to the editing of electronic tape. 
16) The enployer could have but persistently declined to permit 
that overlap question to be considered by an arbitrator to be 
appointed under this contract. These other employees were (as 
above indicated, Par. 8) not members of any local union, but 
direct members of the International Union, IATSE, in its Radio 
and Television Department, sometimes referred to as the "R and 
T Unit,” and also as "“IATSE Engineers." The employer's deci- 
sion that sparked the overall controversy, was to assign to the 
R&T Unit not only (a) the image editing claimed by Local 771, 
but also (b) the electronic camera handling, claimed by Local 
644 and (c) the light and sound technical engineering, claimed 
and theretofore performed by members of Local 52 (Moshlak.) 
17) The decision to assign the work to the R&T Unit rather then 
to the three Locals 771, 644 and 52, was followed by the employ- 
er's discharge of all Local 644 and 52 members, and a reduction 
in the staff of Local 771 members. (Other Local 771 personnel 
were retained for the purpose of continuing to edit old movies 


that were shown oa WOR-Television and for other purposes not 


presently relevant.) 
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18) Picketing activity by the discharged workers was begun 

on February 24, 1975. (Locals 52 and 644 had no arbitration 
clause) The International Union called upon its Locals to re- 
spect the picket line, a call which was respected by members of 
Local 771 and an additional local of IATSE stagehands, Local 

1 and another. The directive of the International. Union, IATSE, 
was ‘disregarded by the WOR technical enployees in the "R&T Unit” 
in violation of their own internal obligations t the Internation- 
al Union. (*2) At the same time these lawsuits (Moshlak and the 
present action by both 644 and 771) were begun. In its initial 
Complaint Local 771 sought to have tripartite arbitration of 9 
the dispute with respect to overall editing work, contenplating 
as parties the employer, itself, and the initial co-defendant 
International Union, IATSE. 

19) The complaint was amended wnen there was a disclaimer of the 
work assignntent by IATSE. However, that disclaimer was ignored 
both by the R&T Unit rank and file employees and by the employer 
Moreover, the employer, inconsistently with its ei atiel announes= 
meant (and testimony by Robert Hennessy, an R&T Employee at the 
NLRB Hearing wnich it adopted in its brief there, p. 48,) later 
said the work or part of it would or should be done first by 

the Directors Guild members, and later by Writers Guild members. 
In any event, the employer pronptly made manifest that it would 
not consent to bilateral arbitration as called for by the con- 
tract. It did so not only by filing its charge in NLRB case 2 CD 


489, bat also by its subsequent Answer herein. 


———— = 


*2. This led to still another NLRB proceeding, only recently 
‘oaclud2d, concerning attempted internal "rion discipline 


ee ee 
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223 NLRB No. 142, April 20, 1976. 
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The employer also refused arbitration in March, 1975, 
by the position it took at the New York State Mediation noard, 
which had assigned a mediator (because of the picketing) to 
attenpt to .djust the dispute. mr. Gallagher, as a witness for the 
defendant at the Schmertz arbitratioa, coafirmea my stat nent that 
he had taken a firm position that the employer would refuse to 
participate in arbitration unless (a) all unions in all crafts 
claiming all aspects of the work were made parties and (b) the 
arbitrator (cmtrary to the contract) was required to apply 
NLRB jurisdictional disputes criteria in making his determination. 
20) Having accepted and assum2d jurisdiction of the overall dis- 
pute, (over resistance by Locals 52, 644 and 771 which, as to 
Local 771, was based oa its desire to have the matter decided 
by arbitration, see the decision in 219 NLRB No. 185, slip op. 
pp. 9-14) the NLRB comnenced hearings, received briefs and 
made a decision in the preliminary 10(k) phase of its proced- 
ures, 219 NLRB No. 185, which will be furnished to the Court. 
21) The following is a summary, for convenience, of the 10(k) 
dispoz tion which preceded the 8(b) (4) (D) Complaint of October 
30, 1976. With one exception the Board decided that the em- 
Pployer's choice of work assignment was to be given effect. This 
had totally adverse consequences with respect to Locals 52 and 
644. However, there was only a partly adverse result with re- 
spect to Local 771, as appears fron the portion of the NLRB 
decision quoted in my letter to the Court of January 12, 1976. 
(set forth, for convenience, in Para. 27 below.) For present 
purposes, it is sufficient to say that the effect of the NLRB 
decision was de facto to amend the RKO-WOR agreement with Local 


771 so that Local 771 could not claim the mechanical or non- 


judgmei:ital aspect of editing tape for television news broad- 
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cast but to leave open for an entirely new disposition between 
the parties what was to be done with respect to a work assign- 
ment of the “judgmental” function. 
22) What this meant was explained to the arbitrator in the follow- 
ing terms, as part of my statement and in an attempt to clarify 
the substantive issue that was submitted by UX 1: Motion pic- 
ture editing involves a mechanical aspect, and a creative aspect. 
The latter requir.s the editor to view the motion picture or 
segment of news reportage recorded by the camera and make dis- 
cretionary decisions requiring artistic judgment as to which 
combination or assemblage of images should be kept (and which 
discarded -- sometimes 14 minutes of news motion pictures are 
kept out of 15-30 minutes that are “shot “) and how they are 
to be rearranged or juxtaposed to tell the essence of the story. 
The former, or mechanical aspect, with respect to motion fic- 
tures on film, requires mere physica! cutting and splicing. As 
to video tape, the non-creative work involves tne use of an 
electronic console, to bring about without physical cutting of 
the tape, the rearrangement, omissions, etc., that may be 
desired. 

As I told the arbitrator, the judgmental or creative work 
was epitomized in regard to feature motion pictures by some 
remarks made during the televised Academy Award ceremonies, and 
I paraphrased the following, of which I now have the text: 

"March 29, 1976. Academy Awards 

Goldie Hawn: The next award is for Fi'm Editing. 

George Segal: And such an important one. Editing is one 


of the most sensitive, indispensable, parts 
to the business. 


On be ee 
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Goldie: Really, George? 


George: Oh absolutely, Goldie. It implies the ass- 
emblage of the creative outpourings of the 
writer; the nuances and effluences of the 
director; the deeply subjective gift of 
the actor; the instincts of the producer; the 
r ic of the cinematographer; it determines 

shape, the form, the thrust, and the rhy- 
thm ve a motion picture. That's what editing 
means to me. What does it mean to you, Goldie? 


Goldie: It means, uh, it means, some guy slapped two 
piec. of film together, and Warren Beatty 
gets all the close ups.” 


23) Before the new issue, based on the NLRB's impact on the 


contractual relations,could be presented to the empioyer and 
before any decision, favorable or otherwise, could have been 
made by the employer with respect to the new factual and bar- 
gaining situation created by the NIB decision, it was first 
necessary for the overall NLRB proceeding to be concluded. 
Judicial review could not be sought at once with respect to the 
NLRB's interlocutory 10(k) ruling, but only after the issuance 
of a formal complaint alleging violation of &/b) (4)(D). Such 

a complaint was issued by the Regional NLRB office on October 
30, 1975. By early November, 1975, Local 771 determined that 

it would not seek judicial review to contest the 10(k) disposi- 
tion and I so notified the Employer's then attorney, Mr. Galla- 
gher, and requested a meeting between him, myself, the Business 
Agent, and his director of operations and Vice President, Mr. 
Williamson, which took place November 17, 1975. 

24) As a result of that meeting, to which I testified before 


Schmertz, there arose for the first tim 


a dispute or grievance 
as to whether or not the employer would, in the aftermath of 
the NLRB decision, assign the non-mechanical editing function 


to Local 771, as we claimed on November 17th the employer was 
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obliged to do under the contract, and which the employer was 
not insulated against by the NLRB proceedings or decision. It was 
only after this meeting that there followed in sequence the events 
that led to the demand for arbitration, and the documents of Jan- 
uary 12, 1976, all of which were well within 90 days after Novem- 
ber 17, 1975, as Arbitrator Schmertz well knew. 


25) For example, the very description of the issue submitted to 


the AAA on January 12 was one that could not have been framed pri- 


or to the disposition of the NLRB proceedings: (UX 1, on AAA form:) 
"Employer's breach of obligations under Article XVIII 
of Collective Bargaining Agreement and Arbitration 
clause of Collective Bargaining Agreement as well as 
(Emph. supp.) 

That submission to the AAA, especially the language underlined, 
would not have made serse, could not have been drafted prior to 
the interlocutary NLRB award. Mr. Schmertz did not truthfully re- 
cord in his opinion any aspect of these matters and disingenuous- 
ly omitted all reference to the NLRB decision. The sentence that 
opens the last paragraph of page 1 of the Schmertz "“opinio: " 
makes reference to "a decision by the Employer on or about 
February 21, 1975 not to assign ceitain 'judgmental or~ creative’ 
work in connection with news editing," etc. This distorts and 
"covers up" the fact that the concept of sep ‘ating out the judg- 
mental or creative aspect of the work did not originate until 
the NLRB decision in August and a grievance with regard to it 
did not arise until after November L7G, 1975: The quoted lan- 
guage describes the grievance that the AAA was asked to pass 
upon, and it was with regard to this new issue that Schmertz 
declined to act, although that is not at all clear because of 
this distortion in his opinion. 
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26) As indicated above,the new issue presented by the position 
taken by the plaintiff after evaluating and deciding to acquiesce 
in the NLRB decision was presented for the first time to the 
employer at a luncheon meeting on November 17, 1975, and I so 
testified and I was not contradicted. The employer did not re- 


ject the grievance on that date. Mr. Appell, the Business Agent, 


and I were told that the employer would look into the matter. 


Shortly thereafter, I attempted to find out from Mr. Gallagher 
what the Employer now intended to do. On the basis of what he 
said, I concluded that the employer had declined the srievance, 
and that he would not agree to arbitration of the new grievance. 
I then wrote him on December 8, 1975 as follows: (UX 7 at the 
arbitration) 

“ Prior to preparing papers on a motion for sumnary 

judgment herein, I examined Judge Pollack's special 

rules with respect to motions as published in the 

Law Journal, and find that it is his preference 

that the parties arrange for a conference before 

preparation of papers, so that motions 'can be dis- 

posed of upon oral presentation at the conference’ 

if possible. 

"You know my intentions from my letter of November 

19th, namely, to discontinue as to Local 644 and to 

seek summary judgment directing arbitration for Lo- 

cal 771. 

"I called you Friday, and in the absence of a phone 

call from you today, I am writing you to let you 

know that it is my intention to call Judge Pol’: :k's 

chambers and to propose a conference. I presume +”: 

court will furnish me with a date, of which your © £- 

fice will be notified in due course. " 
27) Thereafter(there were many delays and postponements brought 
about by Mr. Gallagher's unwillingness or inability to appear) a 
pre-motion conference was held on January 12 at Judge Pollack's 
chambers, the consequences of which were reflected in the dis- 
pate submission (UX 1) quoted above (Paras. 12 and 25) and in 


the following letters written respectively, to the Court and to 
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the American Arbitration Assn., Union Exhibits 3 and 2 at the 


arbitration: 
(Hon. Milton Pollack, United States District Court) 


"Ags I informed you during the conference on this case 
this morning in Chambers, the branch of the case (first 
cause of action) involving plaintiff Local 644 has been 
effectively disposed of by the NLRB decision in which 
Local 644 has acquiesced without seeking judicial re- 
view. Hence it is my intention at an appropriate time 
to enter into a stipulation and submit an order dis- 
continuing the action as to Local 644. An offer of such 
stipulation was made to the counsel for the defendant 
without response to date. 


" However, the NLRB decision in the case which involved 
some of the problems presented by this civil action re- 
served certain matters for further disposition by oth- 

er means than NLRB determination. As will be seen from 

page 13 of the Board's mim2ographed opi:.ion in 219 

NLRB Number 185: 


' The editing work involves two separate 
functions: the judgmental functioa of de- 
termining which material is to be retained 
for the program and which is to be edited 
out and the mechanical function of operat- 
ing the technical equipment needed to edit 
the tape. Local 771 apparently claims the 
entire tape editing process, both the judg- 
mental function and the actual operation of 
the videotape editing machines. The Engin- 
eers claim only the operation of the elect- 
ronie videotape editing machines, and only 
such of the judgmental and creative function 
which becones necessary in the absence of in- 
structions from those to whom the judgms.tal 
function has been assigned. It is clear, 
therefore, that only that aspect of tape ed- 
iting which involves the operation of the 
technical equipment is in dispute herein.' 


" In view of the foregoing, there would be no color of 
defense to a motion for sumnary judgment compelling ar- 
bitration. However, as I stated at the conference this 
morning, I determined that it would be most constructive 
to file a demand for arbitration under the rules of the 
American Arbitration Association, the designating agency 
nam2d in the contract with the employer. Then if the em- 
ployer really has son2 serious basis for objecting to 
arbitration, it can make an appropriate motion for a 
restraining order. 
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" a think this is a constructive and sa*utory solution, 
and I am glad to have the Court retain jurisdiction, 
either for the purpose of (a) the motion to stay, if 
the employer actually authorizes his attorney to make 
such a motion, or (b) motion to confirm the award if 
such a motion is necessary. 


“ I appreciate your courtcsy in making your Chambers 
available for the conference this morning, January 12, 
1976. " 


(Mr. Frank T. Zotto, American Arbitration Association) 


" Enclosed herewith please find Demand for Arbitration 
which is being prepared and served by the undersigned 

because of certain pending litigation. Article XVI of 

the pending contract between the parties is excerpted 

and sent you herewith. 


" There is presently pending in the Southern District 
of New York an action by Local 771 against the WOR 
Division of RKO General, Inc., Civil Action 75/996, 
in the Court assigned to Judge Milton Pollack. At a 
conference before Judge Pollack in chambers this morn- 
ing it was suggested, and the Judge agreed, that at 
this point in the proceedings a motion for summary 
judgment for an order compelling arbitratioa could 

be dispensed with, since, as the Judge indicated, the 
AAA will process the Demand for Arbitration unless 
the employer makes a motion for a stay. It was the 
sense of the meeting that the employer is to make a 
motion to stay if he does not wish to arbitrate, but 
absent a motion to stay with a temporary restraining 
order preventing arbitration, the Association is to 
proceed to process the case. 


" For the foregoing reasons, it is requested that the 

case be processed promptly and that there be no ex- 

tensions of time granted to WOR's attorneys, who 

have been using dilatory tactics for several months 

in this matter. " 
28) Only after the filing of the post-NLRB grievance with the AAA, 
and after the transmittal of the above letters, to which there 


was no reply or protest as to their accuracy or content, did the 


employer raise the question of alleged time bar. This was done 


just prior to the substitution of attorneys for cefendant by a 


letter to the AAA written by a newly-hired labor relations em- 
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ployee on the employer's letterhead, January 21, 1976: 


"Please be advised that Article XV of our Collective 
Bargaining Agreement states: ‘Arbitrations must be 
resolved ninety (90) days after the occurrence of 
the event or ninety (90) days after the Union 

should have had knowledge of the event.' The event 
which occurred which the Union is attempting to ar- 
bitrate arose early in 1975. The Union, without 
questioa, knew of the occurrence of this event, and 
has not filed for arbitration until now." 


The writer of that letter, as a junior (new) employee of 
defendant. might not have known the history of the dispute 
nor, specifically, that the "event" described in UX 1, could on- 
ly have occurred in late 1975 after post-NLRB negotiations. I re- 
sponded promptly, to the AA/#.: 

" His point is sot well taken, es he should know that 

an acticn <o compel arbitration was commenced within a 

very short period after the occurrence of the initial 

"he matter has also been the subject of con- 


tinsous negotiation between me and Mr. Gallagher of 
coc isel of record for RKO General, Inc., who did not 


" For these reasons, the claim of non-arbitrability 

is patently absurd." (Emph. supp.) 
29) It is evident that even if the 90 day clause could rationally 
be considered available to the employeruafter repudiation of its 


obligation to arbitrate, and even if a suit to compel arbitration 


can be rationally denied effect as a referral to arbitration, that 


the actual grievance so clearly could not have arisen until Nov- 
enber 17, that the arbitrator's so-called Award must be vacated 
as arbitrary and capricious, and a refusal to exercise his pow- 
ers, and hence an imperfect exercise of them. 

30) Moreover, the constant threat and possible necessity (al- 
beit with shifting positions by the employer as to with whon) of 
multilateral arbitration in the circumstances renders totally 
inapplicable the 90-day time bar that was framed in relation 
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to bilateral contract arbitration. Tripartite arbitration is 
not a creature of or dependent on contract, and involves cir- 
cumstances not within the contract's contemplation. It is a 
creature of the courts, an equitable remedy fashioned by federal 
comnoa law in labor relations, and no rational basis can be sug- 
gestea for a holding that what would inevitably be a multi- 
party arbitration, first under the initial Complaint, second, 
as projected by defendant's Third Affirmative Defense, and 
third, by Mr. Batterman's statements to Mr. Schmertz, was 


untimely initiated. 


Wherefore, plaintiff prays that the Schmertz "award" be 
vacated and an order made directing a hearing on the merits by 


a new arbitrator, mutually acceptable to the parties. 


oa pe ep " 
Fak ae Alt. 


Howard N. Meyer 


Sworn to before me this 
2lst day of May, 1976 


7 / 


VIRGINIA P. DENNINCTON 
Notary Public, State of Mow York 
No. 24-45159.% 

J Kings forty 
Qual.fied in 3 * 
Commission Expires March 2%, 979 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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LOCAL 771, I.A.T.S.E., AFL-CIO 
CIVIL ACTION 75/906 
Plaintiff 
- against - JUDGE MILTON POLLACK 
RKO GENERAL, INC., WOR DIVISION Cmetie nw 


Defendant RELN IME Cf) 


DOCUMENTS FOR THE COURT 


Text of NLRB Interlocutory Decision 219 NLRB 
No. 185 


Demand for Arbitration (1/12/76) at AAA after 
pre-motion conference 


Employer Charge filed February 1975 bringing 
jurisdictional dispute to NLRB 


Complaint 
Amended Complaint 
Answer 


Arbitrator's Opinion and Award refusing to 
pass on merits, April 12, 1976 


219 NLRB No. 185 FJP 


(es 


New York, N.Y. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
STAGE EMPLOYEES LOCAL ONE, 
IATSE, AFL-—CIO, THEATRICAL 
PROTECTIVE UNION 


and 


MOTION PICTURE STUDIO MECHANICS 
LOCAL 52, IATSE, AFL--CIO 


and 
INTERNATIONAL PHOTOGRAPHERS OF 
THE MOTION PICTURE INDUSTRIES, 
LOCAL 644, AFFILIATED WITH 
IATSE, AFL-CIO 


and 


MOTION PICTURE FILM EDITORS, 
LOCAL 771, IATSE 


and Case 2—CD——489 
RKO GENERAL, WOR--TV DIVISION 


and 


WOR--TV ENGINEERS 1/ 


DECISION, ORDER, AND 
DETERMINATION OF DISPUTE 


This is a proceeding under Section 10(k) of the National Labor Relations 
Act, as amended, following charges filed by RKO General, WOR--TV Division, 
herein called the Employer, alleging that Stage Employees Local One, IATSE, 


AFL-CIO, Theatricil Protective Union, herein called Local One; Motion Picture 


1/ The names of the parties appear as amended at the hearing. 
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j Studio Mechanics Local 52, IATSE, AFL-CIO, herein called Local 52; International 
Photogtaphers of the Motion Picture Industries, Local 644, affiliated with 
IATSE, AFL-CIO, herein called Local 644; and Motion Picture Film Editors, Local 
771, IATSE, herein called Local 771, had violated Section 8(b)(4)(1) and (14) (D) 
of the Act by engaging in certain conduct with an object of forcing or 
requiring the Employer to assign particular work to employees represented by 
Local One, Local 52, Local 644, and Local 771 rather than to the Employer's 
engineers, herein called the Engineers. 

Pursuant to notice, a hearing was held before Hearing Officer Mary W. 
Taylor on April 10 and 11 and May 1 and 5, 1975. All parties appeared at the 
hearing and were afforded full opportunity to be heard, to examine and cross- 
examine witnesses, and to present evidence bearing on the eras Thereafter, 
all parties filed briefs. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, as amended, the National Labor Relations Board has delegated its authority 
in this proceeding to a civeectanbes panel, 

The Board has reviewed the rulings of the Hearing Officer made at the 
hearing and finds that they are free from prejudicial error. The rulings are 
hereby affirmed. 

The Board has considered the briefs and the entire record in this case 


and hereby makes the following findings: 


2/ The International Alliance of Theatrical Stage Employees and Moving Picture 
Machine Operators of the United States and Canada, AFL--CIO, herein called 
the International, appeared at the hearing claiming to represent the 
Engineers. 

The Engineers have no local charter and their dues are paid to the 
International, but they are participating in this proceeding as WOR--TV 
Engineers, represented by their own counsel. 
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I. The Business of the Employer 

RKO General, WOR--TV Division, with its offices and principal place of 
business located at 1440 Broadway, New York, New York, owns and operates 
WOR—-TV which broadcasts television publications to the general public in the 
wetropolitan area of New York, which includes the States of New Jersey and 
Connecticut. During the past calendar year, WOR--TV received in excess of 
$1 million in revenues from firms located outside the State of New York for 
advertisement purposes and, during the same period, purchased goods, supplies, 
and materials valued in excess of $50,000 directly from firms located outside 
the State of New York. 

Accordingly, we find: the Employer is an employer within the meaning 
of Section 2(2) of the Act; it is engaged in commerce within the meaning of 
Section 2(6) and (7) of the Act; and it will effectuate the policies of the 
Act to assert jurisdiction herein. 


II. The Labor Organizaticns Involved 


The parties stipulated, and we find, that Stage Employees Local One, IATSE, 


AFL--CIO, Theatrical Protective Union; Motion Picture Studio Mechanics Local 
52, IATSE, AFL-CIO; International Photographers of the Motion Picture 
Industries, Local 644, affiliated with IATSE, AFL--CI0; and Motion Picture 
Film Editors, Local 771, IATSE, are labor organizations within the meaning of 
Section 2(5) of the Act. 
III. The Dispute 
A. Background and Facts of the Dispute 

The Employer operates a television station located in New York City and 

serving the metropolitan area of New York. Its primary features are old movies 
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and various prescheduled events, such as sports events from Shea Stadium and 
Madison Square ceedee: parades, and entertainment shows such as the Tony 
awards. Prior to 1970, WOR--TV was not known as a "news-oriented" station. 
When news was broadcast, it was obtained primarily from a news service such 


as United Press International. 


Since 1949, when WOR—TV first began broadcasting, it has employed 


Engineers to operate the large and immobile camera used for shooting 
predetermined events at remote locations. This "pedestal camera” is an 
electronic camera which reproduces an image on videotape. Initially 
weighing close to 300 pounds, the pedestal camera has been refined to its 
present weight of 90 pounds. Engineers operate the camera under the general 
supervision of a director, but they are responsible for capturing any events 
of an unpredictable nature. Upon their return to the studio, Engineers perform 
the technical work involved in the edicing of the tape, while a member of the 
Directors Guild of America exercises the creative and judgmental discretion 
needed tc put together a good program. M- xbers of Local One provided the 
lighting at remote locations. 

In 1970, the Employer decided to broadcast a daily, one-half hour news 
program. Lemuel Tucker was hired to develop a television news department. The 
news-gathering function required portability and mobility in order to capture 
fast-breaking news events, characteristics not available with the pedestal 
camera. To this end, the Employer purchased two hand-held 16 mm. film cameras 
with accompanying sound and light equipment. Members of Loca) 644 were hired 
as film cameramen; members of Local 771 were hired to edit the news film; and 
Local 52's members performed the required sound and lighting functions. While 
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in the field capturing news events on film, the camera crew, consisting of 
three people (including the reporter), is under the general direction of the 
reporter to whom the event is assigned. Engineers continued to operate the 
electronic pedestal camera at remote locations. 

In late 1974, the Employer, apprised of r. 4 developments in electronic 
technology, investigated the feasibility of utilizing a new electronic camera. 
This “mini-cam" is a hand-held camera with accompanying backpeck weighing 
approximately 22 pounds, and is basically a miniaturized version of the 
pedestal camera. In early December 1974, the Employer commenced tests with 
the Aig! camera and accompanying videotape cassette to determine its 
suitability for broadcasting. Engineers performed the testing. Satisfied with 
the results produced by the mini-cam, the Employer purchaged three such 
cameras. The station disposed of its two film cameras, so they are no longer 

| available for use either as frontline equipment or as backup facilities. 

The miniature electronic camera has been in limited use in the enedeseClig 
industry for approximately 2 years, but electronic pedestal cameras have been 
used for over 20 years. The basic difference between the two is the size of the 


camera. The use of the mini-cam, in the opinion of news experts, has completely 


revolutionized the concept of neyf- gathering, and future developments are 


expected to lead to a highly sophisticated and sensitive camera. 

The real difcerence between a film camera and the miniature electronic 
camera lies in the use of videotape. Both cameras are similar in size. With a 
film camera, the film must be retumed to the studio and developed, then 
edited, and finally put on the air. Filn editing involves cutting and splicing 
the pieces of film together, and film, once exposed to light, cannot be used 
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again. The use of videotape does not require the delay in processing there 


is with film, as tape may be transmitted immediately. Additionally, the tape 
is electronically edited so there are no cuts in it, and it may be erased 
and reused. 

Furthermore, the we of a film cgmera requires that the sound be picked 
up on an external microphone which records the sound on magnetic tape. It is 
necessary to utilize an external amplifier with the film camera in order to 
keep the level of sound constant. However, the videotape camera contains a 
microphone built into the camera itself, which records the sound and the picture 
on the same tape. There is also provision for a hand-held microphone which can 
be plugged into the tape recorder. However, there is a circuit in the tape 
recorder containing an amplifier which automatically keeps the sound at a 
constant level. | ( 

/ In addition, the mini-cam is much more sensitive to light, so that not as 
much light is needed with it as is recuired with the film camera. It is not 
anticipated that gepslanantel Lighting will be necessary with the mini-can. 

After the camera was tested and purchased, the Employer assigned both the 
operation of the camera and the operation of the tape editing equipment to 
Engineers, relying'on their past experience with the electronic pedestal camera 
and on the Enginecra’ collective-bargeining contract. Prior to making the 
assignment, the Employer notified the locals of its intention to introdyce the 
new equipment. Each local responded and claimed jurisdict‘on over various 
aspects of the new camera and its accompanying equipment. On February 21, 1975, 
the Employer notified members of Locals 52 and 644 and two members of Local 771 
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that, effective February 24, 1975, their services would no longer be needed. 
She sound and lighting fimctions formerly provided by Local 52 are integral 
parts of the videotape camera and no extra sound or lighting is necessary. 
Since the Engineers would be operating the camera, and since the film cameras 
had been disposed of, members of Local 644 had no work to perform. And, as 
the videotape is edited by electronic equipment, two film editors represented 
by Local 77} weve no longer needed, as there is no longer any film to edit. 
Subsequeut picketing by the locals to protest the work assignment aie rise 
to the present proceeding. 
B. Work in Dispute 

The notice of hearing states that "the dispute concerns the assignment of 
the work of news gathering by electronic camera for use by WOR—TV on its 
Daily News program." The scope of the work was enlarged at the hearing to 
include editing of the videotape, as well as the operation of the camera. The 
equipment involved is the Akai miniature electronic television camera and 
accompanying videotape recorde~, as well as the electronic editing equipment. 


C. Contentions of the Parties 


The Employer assigned the disputed work to Engineers, claiming that the 
assignment is sipported by their collective-bargaining agreement. The Employer 
further points to the long experience that Engineers have had in operating 
electronic cameras. The Engineers agree with the assignment, also citing their 
experience, and further claim that the assignment to them is supported by the 
factors of area and industry practice. The Engineers claim to possess a 
superior knowledge of electronics which is imperative in the operation of the 
camera. They further contend that they are entitled to edi: the tape, as they 
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have always done, and cite the fact that members of Local 771 have never 
edited videotape at WOR—TV. Furthermore, they argue that they possess the 
knowledge and capability to perform a wide variety of functions, thus making 
it mre efficient and economical for the Employer to employ them. In response 
to Local 644's contention that Engineers have never operated an electronic 
camera for the purpose of gathering news, the Engineers contend that 
prescheduled events are just as much news as are fast-breaking events. 

Each of the local unions claims that the disputed work should be separated 


into its various component parts, and that its members should be assigned 


their traditional work. Local One has claimed jurisdiction over any supplemental 


lighting that may be required on location, citing its contract with the 
Employer as well as the fact that its members accompany Engineers ‘to provide 
lighting at remote locations. Local 52 also claims the lighting function, as 
well as the sound function, based on the work it has performed with the film 
camera. Local 771 has asserted jurisdiction over the editing of the videotape 
on the basis of its contract and the skills possessed by its members. 

Local 644 contends that its members should operate the camera, claiming 
that the basic functions of both the film and electronic cameras are the 
same-—-to capture an image, whether on film or on tape. It claims that its 
members can be trained very quickly in the technical operation of the 
electronic camera. It also argues that the technical operation of the camera 
is not nearly as important as the ability to do so in a news-gathering context, 
claiming that a news cameraman must have special creative abilities to function 
as a broadcast journalist,not merely as a technician. Local 644 argues that 
even though Engineers have operated an electronic camera they have not doiia so 
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in a news-gathering context, claiming that predetermined events are not of 
the same caliber as fast-breaking news events which have been filmed by its 
members. 

Additionally, Locals 644 and 771 have moved to quash the notice of hearing 
in the present case, claiming that there is no evidence of 8(b) (4) (D) activity, 
and further claiming that the parties have agreed upon a method for the 
voluntary adjustment of the dispute, 

D. Applicability of the Statute 

Section 10(k) of the Act empowers the Board to determine a dispute out of 
which an 8(b)(4)(D) charge has arisen. However, before the Board proceeds with 
a determination of the dispute, it must be satisfied that there is reasonable 
cause to believe that Section 8(b)(4)(D) has been violated and that there is 
no agreed-upon method, binding on all the parties, for the voluntary adjustment 
of the dispute. 

At the hearing, counsel for Locals 644 and 771 moved to quash the notice of 
hearing, claiming that no jurisdictional dispute exists for the following reasons: 
(1) there is no evidence of 8(b) (4) (D) activity, as the picketing by the film 
locals wus to advise the public of the Employer's actions, and was to retrieve 
and preserve the work previously done by the film locals; (2) the International, 
on behalf of the Engineers, has disclaimed any interest in the disputed work; 


3/ 
and (3) there is an agreed-upon method for settling the dispute. 


On February 3, 1975, the Employer sent a letter to Locals 52 and 644, 


informing them that it was considering the introduction of new equipment which 


REE USS RE Ce So ee oy ey eT 
3/ The International has filed a brief in support of the motion to quash. 
Local 52 has also joined in the motion to quash. 
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might have an effect on employees represented by those locals. Locals 52 and 
644 responded in writing, claiming jurisdiction over their respective work 
functions and suggesting that a meeting be held to discuss the matter. Local 
One, having heard of the impending introduction of the new camera, sent a 
letter to the Employer claiming jurisdiction over lighting. A meeting was 
held on February 18, 1975, at which all parties were represented, and at 
which the Employer announced that the mini-cam would soon be put into operation. 
Representatives of the various locals and the shop steward of the Engineers 
each claimed jurisdiction over various aspects of the disputed work. Although 
there had yet been no assignment of the work, Local One's representative 
threatened to take economic action if the lighting work was not assigned to 
members of Local One. 

On February 21, 1975, the vice piesident and manager of WOR—TV notified 
members of Locals 52, 644, and 771 that their services would no longer be 
needed, as the work in dispute had been awarded to Engineers. On February 25, 
1975, Engineers began gathering news with the electronic camera, Locals 52 
and 644 began picketing, and members of Local One and 771 withheld their 
services. Members of Local 771 subsequently joined in the picketing. The 
picketing by the film locals ceased on April 4, 1975, as a result of a 10(1) 


injunction issued by the United States District Court for the Southern 


District of New York upon the application of the Board's Regional Director 


for Region 2. 

Shortly after the picketing commenced, the Engineers’ negotiatin, committee 
met with representatives of the Employer. The Engineers were asked what their 
position would be if the Employer, under pressure from the International, 
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reversed its original assignment and awarded the work to the film locals. 
Adrian Penner, shop steward for the Engineers, stated that his members would 


stop working and commence picketing. 


Locals 644 and 771 claim that the picketing by their members did not give 


rise to a jurisdictional dispute because it was for the purpose of informing 
the public that their members had been locked out by the Employer, and their 
actions were instituted for the purpose of retrieving the jobs formerly held 
by their members. However, it would appear from all the evidence before us 
that an object of the picketing was to force assignment of the work in dispute 
to the members of the picketing catous: With respect to the work retrieval 
argument, as appears from this decision, the work in dispute relates to a new 
instrumentality for the gathering of news, and was not previously assigned to 
members of Locals 644 and 771. 

It was argued at the hearing that there is no jurisdictional dispute because 
the International, as the collective-bargaining representative of the Engineers, 
has disclaimed any interest in the disputed work. However, a disclaimer is 
ineffective where the parties do not act in accordance with such disclaimer. 
Although the International argues that it has acted pursuant to the disclaimer 
and has not sought the disputed work herein, the Engineers have continued to 
claim jurisdiction over the work and have continued to perform the work. A 
disclaimer of interest ?y a union does not render the dispute moot where the 


individual members to whom the work was assigned continue to claim and perforn 


4/ Local 153, International Brotherhood of Electrical Workers, AFL--CIO 
(Commercial Electronics, Ince), 197 NLRB 934 (1972); Local 926, (continued) 
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The locals further contend that the parties have agreed upon a method for 
the voluntary adjustment of the dispute, citing a determination madz by the 
International that jurisdiction over “videotape” belongs to the locals. 
Approximately 2 years ago at a national convention of IATSE locals, Resolution 
51 was passed empowering the International to make a determination of 
jurisdiction over "videotape." During the next year, four hearings were hela 
on the subject, and participation by all locals was invited. After the hearings, 
the International determined that jurisdiction over "videotape" at WOR—TV 
belonged to Locals 52, 644, and 771. These locals and the International contend 


that this determination bound the Engineers as well as the Employer. 


The pertinent provisions of Local 771's contract with the Employer are 


section 3.01 and article XVIII. Section 3.01 states: 


His [TV Editor] duties shall also consist of editing and 
re-editing other television recordings. However, in the event 
another Union affiliated with the same parent body as Local 
771 shall claim jurisdiction over such work, it is agreed 
that the matter shall be referred to the office of the 
International Union for its determination. 


XVIII provides the following: 


The scope of this Agreement shall also include foregoing 
work functions whether made on or by film, tape or otherwise, 
and whether produced by means of motion picture cameras, 
electronic cameras or devices, tape devices or any combination 
of the foregoing, or any other means, methods or devices now 
used or which may hereafter be adopted. 


The Engineers’ contract provides in article II, section 2.01(a): 
It is agreed, however, that should any dispute arise 


between the unit covered hereby and any affiliated local of 
the Union in respect to conflicting jurisdictional clains 


en 
4/ International Union of Operating Engineers (High Point Sprinkler Company - 
vf Atlanta), 191 NLRB 603 (1971). . 
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over the editing of video tape, then and in that event such 
dispute shall be resolved by the General Office of the Union. 


Kowever, section 2.01(f) of the Engineers" contract provides for the following: 


The jurisdiction currently granted hereby to the Engineers 
hereunder with respect to the work of "tape editing” is 
understood and agreed not to constitute exclusive jurisdiction, 
except to the extent of the operation of the technical equipment 
‘used in conjunction with such "tape editing” which was heretofore 
and shall continue to remain the exclusive jurisdiction of 
Engineers. 


Local 771 contends that, by virtue of these contracts, the Employer and 


Local 771 and the Engineers have agreed that any dispute over the jurisdiction 


of tape editing shall be resolved by the International, which, as already 
noted, has rendered a decision with respect to "videotape." However, we do 

not agree that the Employer has bound itself to an International determination 
with respect to any of the work in dispute in this case. Unfortunately, the 
aspect of the work in dispute which involved “editing” was not thoroughly 
explored at the hearing. The editing work involves two separate functions; 

the judgmental function of determining which material is to be retained for 
the program and which is to be edited out; and the mechanical function of 
operating the technical equipment needed to edit the tape. Local 771 apparently 
claims the entire tape editing process, both the judgmental function and the 
actual operation of the videotape editing machines. The Engineers claim only 
the operation of the electronic videotape editing machines, and only such of 
the judgmental and creative function which become necessary in the absence of 
instructions from those to whom the judgmental function has been assigned. It 
is clear, therefore, that only that aspect of tape editing which involves the 
operation of the technical equipment is in dispute herein. 
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That work is expressly given to the Engineers by the Engineers’ contract, 
and that is the nature of the work which the Engineers have been performing. 

To the extent that the contractual provisions cited above refer to other 
aspects of editing as to which disputes may arise, and which are to be referred 
to the International for resolution, our reading of the contracts in their 
entirety, especially in light of testimony given at the hearing, including 
evidence of past practice, convinces us that the references are to the 
judgmental aspect of tape editing which is not in dispute herein. We therefore 
find that the Employer is not a party to any agreed-upon method or settlement 
which would abort this proceeding insofar as the editing work involved herein 
is concerned. 

At the hearing, testimony was elicited concerning the lighting needed with 
the videotape camera. The camera itself is extremely sensitive to light, and 
it is anticipated that no supplemental lighting will be required. However, Local 
One has asserted jurisdiction over the future use of any lighting that "may" 
be needed. But, as the Employer sees no current need for lighting, it made no 
assignment of any lighting work. Without an assignment of the work anticipated, 
there can be no dispute as to who will perform the work. Therefore. the notice 
of hearing is quashed as to Local One. 

After considering the contentions of the parties and the evidence with 
Yespect thereto, we find that the Board is not precluded from making its 
determination in this proceeding, that there is reasonable cause to believe 


that a violation of Section 8(b)(4)(D) has occurred, and that the dispute as 


described above is properly before the Board for determination under Section 


10(k) of the Act. 
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E. Merits of the Dispute 
1. Collective-bargaining contracts and certifications 

There are no orders or certifications of the Board awarding jurisdiction 
of the work in dispute to members of any of the unions involved in the present 
proceeding. All unions, including the International on behalf of the Engineers, 
presently have collective-bargaining agreements with the Employer. 

The Engineers’ contract provides for the following work jurisdiction in 
article II, section 2.01(a): 

Section 2.01. Work Jurisdiction, The work jurisdiction to 
be covered by this agreement shall be as follows: 

(a) The development, design, installation, operation, 
repair and maintenance of the Employer's technical equipment 
used for... television or facsimile broadcasting, closed 
circuit operation, recording equipment (i.e., equipment for 
making audio and/or video recordings whether on disc, film, 
wire, tape or kinescope), all playback equipment including 
that used for the purposes of editing tave, wire or disc, all 
sound effects equipment . .. and, subject, to the provisions 
of subdivision "(d)" hereof, the work of "tape editing." 

The Engineers and the Employer claim that this section, as well as section 
2.03, which gives the Engineers exclusive jurisdiction over the operation of 
technical equipment (with some exclusions, but not excluding electronic 
cameras), clearly awards the operation of the camera to the Engineers. 


Additionally, section 17.01(£) defines the technical equipment which is to 


be operated by Engineers: 


The term "technical equipment" means any stationary, 
portable or mobile equipment used in transmitting, converting, 
interrupting, modifying and/or conducting audio, video, 
frequency modulation, amplitude modulation and facsimile 
playback equipment which may be used for putting programs 
on the air for editing purposes, and/or any other equipment, 
both audio and video. eee 
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With regard to the operation of the camera, Local 644 contends that its 
contract supports an award to its members. The language of section 1(a) covers 
cameramen who do the work'of "photographing newsreels, factual and documentary 
films." Section 13(d) lists the work of such cameramen: 

The work of motion picture film cameramen and assistant 
cameramen shall include not only the operation of all equipment 
and apparatus used in connection with or as auxiliary to the 
shooting of such motion pictures, but also the handling of any 
such equipment or apparatus. 

However, the Employer points to an introductory paragraph in Local 644's 
contract in support of its contention that the work of Local 644's menbers 
is strictly limited to film. That paragraph reads as follows: 

WHEREAS, the Station is engaged in the making of newsreels, 
documentary and factual filrs, and utilizes in such business the 
services of motion picture film cameramen covered by the terms 
of this agreement ... . [Emphasis supplied.] 

We believe that the contracts of the Engineers and of Local 644 clearly 
define and delineate the jurisdiction of the respective unions, and that the 
Engineers’ contract favors the assignment of operating the camera to the 
Engineers. 

With regard to the editing of the videotape, we have already made it clear 
that the only issue involved is the operation of the technical equipment. The 


Employer and Engineers claim that the Engineers’ contract clearly mandates that 


the operation of the technical equipment used in tape editing should be performed 


by Engineers, whereas Local 771 relies on its contract to support its claim. We 


have already set forth the pertinent contractual provisions and our belief that 
the Engineers’ contract assigns to the ingineers exclusive jurisdiction over 


the operation of the technical equipment. 
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Local 52 claims that the operation of the sound equipment should be 
assigned to its members, relying on section 1.01 of its contract which cove. 
"all persons who perform services in the shooting of newsreel, documentary 
film employed in the categories of Electrician or Soundman." lowever, other 
provisions in Local 52's contract deal only with motion picture film and 
film other than newsreel. We find that its contract appears to be limited 
to supplying sound functians only when film is used. 

2. Area, craft, and industry practice 

The electronic mini-cam is not yet in widespread use in the broadcasting 
industry, and many stations are still experimenting with its use. The three 
national metworks (ABC, CBS, NBC) have all utilized the miniature version of 
the electronic camera for news-gathering purposes. Each network has five 


owned and operated television stations throughout the country which are now 


using the mini-cam. Additionally, station WPIX and Channel 67 in New York are 


using the new camera. Richard Quodomine, chief engineer at WOR--TV, testified 
that at each and every station in the New York metropolitan area which is now 
utilizing the mini-cam, as well as at the owned and operated stations of the 
national networks, the operation of the camera has been assigned to employees 
represented by an engineering unit. 

William Horgan, business representative of Local 644, testified that members 
of his union operate the electronic camera at a Westinghouse station in 
Baltimore, and at Television News, Inc., which supplies news to television 
stations. 

While industry practice is not conclusive, the fact that the three national 
networks have assigned the operation of the camera and its auxiliary equipment 
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to an engineering unit is regarded by us as a factor favoring an assignment 


to the Engineers. 
3. Job impact. 

When the Employer decided to utilize the electronic camera and tape editir 
equipment, and to assign the work <o the Engineers, eight positions were 
eliminated: two news film cameramen represented by Local 644; two news editors 
represented by Local 771; and four news electricians and soundmen represented 
by Local 52 were informed that their services were no longer required. Although 
film cameramen ard soundmen are no longer needed as the Employer has disposed 
of its film cameras and sees no need for extra lighting, the record revealed 
that film editors are still required in order to edit the movies broadcast by 
the Employer. The Employer has not increased the number of Engineers employed 
by it, but has assigned three of the wit members to perform the new work. 

The Employer expects to train and use a pool of 15 Engineers to perform the 
work. Richard Quodomine testified that three Engineers would lose their jobs 
if the work were assigned to members of the other locals. 
4. Economy and efficiency 
The broadcasting industiy, as a whole, and the Employer, in particular, are 


satisfied with the results of the mini-camera because of its compactness, its 


~,* 


efficiency, the economy of operation which results from its use, and the 
iecaiaes with which news can be gathered. The operation of a film cameré 
required a mandatory three-man crew: the film cameraman, the sound and light 
man, and the reporter assigned to the event. Additionally, the film itself 


was edited by yet another person. 
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The use of the elctronic camera has produced a marked change in efficiency 
of operations. An important factor in this result is the high degree of 
integration of all functions of the electronic camera as compared to the film 
camera. Several pieces of auxiliary and supplemental equipment were absolutely 
necessary when the film camera was used. Extra lighting was needed to produce a 
high quality film. Sound equipment consisting of a mic.vpnone and amplifier was 
also required. There is no such mandatory supplemental equipment needed with the 
electronic camera. The camera is extremely sensitive to light, and there is 
anticipated no need for supplemental lighting. The camera itself also inciudes 
a built-in microphone to pick up the sound. Both the sound and the image are 
recorded on a tape contained in the videotape cassette recorder, which is 
carried by the cameraman by means of a shoulder strap. 

Richard Quodomine testified that the engineer opereting the camera can 
gather news by himself; he can take a program and perform all the require? 
functions from inception to conclusion. The engineer can shoot the tape, arrange 
all the equipment, edit and air the tape, and maintain the equipment. Locals 644 
and 771 claim that the "one-man" theory does not hold up when it is considered 
that at least two pieces of equipment are used---the camera and the videotape 
editing equipment. While the Employer acknowledged that an engineer other than 
the engineer assigned to shoot the event will probably edit the tape, it was 
stressed that all Engineers possess the knowledge and capability to perform the 


tape editing. 


Furthermore, the Engineers’ unit is able to perform a wide variety of 


functions other than operating the camera and editing the tape. Engineers 
perform all the functions relating to the recording and playing back of all 
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television shows. Engineers, if they have no particular news event to which 
they have been assigned, can be assigned to projection work; to record and play 
back programs; and to edit, view, and time pr ,rams. In addition, Engineers can 
be sent to the studio where they perform camera, audio, and switching work. 


Furthermore, since Engineers are assigned to work 24 hours a day, 7 days a week, 


the Employer has great flexibility and gains the potential of gathering news at 


any time. 

We conclude, therefore, that the factors of economy and efficiency favor 
an assignment of the disputed work, including the tape editing, to the Engineers. 

5. Skills 

The operation of the electronic camera in a news-gathering context requires 
the possession of two separate and distinct skilis: the technological skill and 
knowledge of electronics to perform the functional operation of the camera and 
the esthetic am creative skills to put together a good story. 

Therz is no question but that the Engineers possess the requisite 
technological skills. For over 20 years they have operated electronic cameras 
- for the Employer. Their thorough knowledge of electronics is the main reason 
why the Employer assigned the work to them. The salesman for the Akai camera 
indicated that the mst important skill necessary was a complete knowledge of 
electronics. Local 644 stresses the ease with which its members could learn how 
to operate the camera, citing a statement in the Akai sales brochure that the 
camera "features simple operation so that it does not take a video expert to 
make a professional color recording.” The Employer acknowledges that the film 


cameramen could readily be trained ir the use of the electronic camera. 
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liowever, a very important consideration in the Employer's assignment is 
the fact that the camera is extremely censitive, and adjustments are necessary 
for its proper operation. The operator of the camera must possess full knowledge 
of his equipment so that he can prepare or fix it on the spot while he is out 
in the field. He must know how to register the camera; balance the color; adjust 
levels of color intensity and linearity; and measure and time the impulses 
according to Federal Communication Commission regulations. While the basic 
operation of the camera may not be comlex, the sophistication of the camera 
requires more than merely functional skills, 

All the technical skills come through experience 2nd proper training, 
which Engineers have had. While the operation of the electronic camera is similar 
to the operation of the film camera, the film caseramen have had no experience 


in electronics, no experience with adjusting color levels (color levels on film 


are adjusted in the processing lab), and no experience with the sensitivity of 


the electronic equipment. 

Local 644 places great emphasis not on the technical skills needed, but 
on the creative and judgmental abilities which a good cameraman should possess. 
It claims that Engineers have never operated an electronic camera in a true 
news-gathering context, contending that there is a great deal of difference 
between the prescheduled events assigned to the Engineers and the fast breaking, 
more newsworthy events shot by its members. Local 644 argues that Engineers do 
not possess the abilities needed to make a good "photo journalist" instead of 
merely a technician. A great deal of time was spent at the hearing describing 
‘the ¢reative qualities needed for news gathering, including a enowladgs of 
picture composition, imagination, the ability to be quick and accurate in 
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following fast action, and the ability to work independently of a reporter 
if necessary. 

Local 644 claims that the Engineers do not possess any of the above~cited 
capabilities and further states that the Board has previously recognized that 
"the determinative consideratior is not simply the ability to operate the 
electronic camera, but the ability to do so in a news-gathering vente 
However, this argument ignores the fact that Engineers have been gathering 
news, albeit of a different genre, for many years. While the events to which 
Engineers have been assigned are predetermined and are in many ways of a 
predictable nature, nonetheless, Engineers must possess the same judgmental 
skills as a film cameraman shooting the more traditional news story. Furthermore, 
Engineers are often called upon to capture unplanned and spontaneous events, and 
are often required to work independently of either a director or reporter. 

We believe that Local 644's reliance on the King case in support of its 
contention that only its members possess photojournalist abilities is misplaced. 
For the evidence quite clearly indicates that Engineers, as well as Local 644's 
members, are experienced in the news-gathering function. The present dispute 
thus involves an entirely different situation than was present in King, where 
members of only one group possessed the requisite news-gathering and creative 
skills. Here, both groups are able to operate a camera in a news-gathering 
context, but, even assuming that both groups are able to perform the technical 
operation of the camera, it is quite clear that Engineers possess a superior 


all-around knowledge of electronics not possessed nor claimed by the film 


5/ International Photographers Local 659 (King Broadcasting Company), 216 NLRB 
No. 164 (1975). 
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Catwramen of Local 644. For that reason, a comparison of the relative skills 
favors an award of the operation of the camera to Engineers. 

With respect to the editing of the videotepe, Local 771 claims that its 
members are far more skilled and further contends that the judgnental skills 
are more important than are the technical skills. This argument loses its 
force, however, when it is once again pointed out that the dispute concerns 
only the technical operation o: the electronic machines used to edit the tape. 
The record clearly indicates that members of Local 771 have never edited tape 
at WOR--TV. Local 771 furthermore did not claim that its members could be 
trained to operate the electronic editing equipment. The techniques for editing 
film and tape are quite different. Engineers have always edited tape for the 
Employer, tape which they have produced from their operation of the electronic 
._pedestal camera and tape obtained from news services. Local 771's experience 
and skills are strictly limited to film. We conclude, therefore, that the skills 
and experience of the Engineers favor an award of the wor: to them. 

6. Employer preference 


After a consideration of all the relevant factors, the Employer assigned 


the work of operating the Akai camera and editing the videotape produced by such 


camera to the Engineers. The record indicates that the Employer is satisfied 
with the results of the assignment and maintains a preference for an assignment 
of the work to the Engineers. | 
Conclusion 
Upen the record as a whole, and after full consideration of all the 
relevant factors involved, we conclude that the Engineers are entitled to the 
disputed work and we shall determine the dispute in their favor. Where Engineers 
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have traditionally operated an electronic camera and edited tape; where skills, 
economy and efficiency, and contract favor an assignment of work to the 
Engineers; where industry practice, though not conclusive, favors such an 
assignment; and where the Employer is satisfied with and continues to prefer 
the assignment, we must conclude that an assignment of the work to the Engineers 
is warranted. 

In making this determination, we are assigning the disputed work to 
Engineers employed by the Employer and represented by the International, but 


not to the International or its members. Our present determination is limited 


to the particular dispute which gave rise to this proceeding. 


ORDER 

It is hereby ordered that the notice of hearing issued in tile ‘procesdinn 
with respect to Stage Employees Local One, IATSE, AFL--CIO, Theatrical 
peatective Union, -be, and it hereby is, quashed. 

DETERMINATION OF DISPUTE ‘ 

Pursuant to Section 10(k) of the National Labor Relations Act, as amended, 
and upon the basis of the fore going findings and the entire record in this 
proceeding, the National Labor Relations Board hereby makes the following 
Determination of Dispute : 

1. Engineers employed by the Employer, RKO General, WOR—-TV Division, and 
represented by the International Alliance of Theatrical Stage Employees and 
Moving Picture Machine betes of the United States and Canada, AFL--CIO, are 
entitled to perform the work of news gathering by use of the Akai electronic 
Camera and accompanying videotape cassette recorder, and to perform the work of 
operating the electronic equipment used to edit videotape for use by the 
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Employer on its Daily News program, at the Employer's facilities located at 
1440 Broadway, New York, New York. 
2. Motion Picture Studio Mechanics Local 52, IATSE, AFL--CIO; International 


Photographers of the Motion Picture Industries, Local 644, affiliated with 


IATSE, AFL=--CIO; and Motion Picture Film Editors, Local 771, IATSE, are not 


entitled, by means proscribed by Section 8(b)(4)(D) of the Act, to force or 
YTequire RKO General, WOR--TV Division, to assign any such disputed work to 
soundmen and electricians, film cameramen, or TV editors who are represented 
by their respective labor organizations. 

3. Within 10 days from the date of this Decision and Determination, 
Locals 52, 644, and 771 shall notify the Regional Director for Region 2, in 
writing, whether they will refrain from forcing or requiring the Employer, by 
Means proscribed in Section 8(b)(4)(D), to assign the work in dispute to 
employees represented by Locals 52, 644, and 771, rather than to the Employer's 
Engineers represented by the International. 


Dated, Washington, D.C. AUG 18 1975 
John H. Fanning, 
Howard Jenkins, Jr., 


John A. Penello, 


NATIONAL LABOR RELATIONS BOARD 
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NATIONAL LAGOR RELATIONS BOARD 
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copy for ecch orpantzaien, each local and cach inditisiual named inatem luath 
the NLKB regional director for the region in which the alleged unjusr labur 


Date baled 
ractice occurred or is occurning. February 27, 1975 


1. LABOR ORGANIZATION OR TTS AGENTS AGAINST VY 
International Alliance of Theatrical Caron Representative to Gontacthe. Phone No. 
held xe nk : due ambas pie Vang cs ce 
Employees and its Constituent Locals: ! Phe mee ets 
7713 and Enzineers See attatched Phys list 


d. Address (Street, City, State and ZIP code) = + 


a Name 


See attatched list 


e. The abovenamed Orpanizations) ofits apents 4 (bave) enraged yn god is (are) nearing in unfairc lebor practices within 
Rents Pay “els are’ nyt iy Ween 


the meaning of section BIL}, subsection(s) — West r -—of the Nanonal Labor Relinons Act, and 
Abuist Qobse Clions) 


these unfair labor practices are unfair labor practices «fectin= commerer within the meaning of the Act. 


2. Basis of the Charge (be specific as to facts, numes, addresses, plants involved, dates, places, ete.) 


Since on or about February 25, 1975, and at all times thereafter, the above-named 
lebor organization, by ‘i:air officers, avents and representatives, envaged in, or 
induced or encourssed the employees of Stztions LOR-TV at 1481 Broadway and WOR-3M, 
WXLO and the RK3 General Keadquarters at 1440 Broadway, all in New York, Nets York, 
to engage in a strike or concerted refusal in the course of their employment to use 
manufacture, process, transport ar otharvise handle or work on_any goods, articles, 
haterials or com sodities, or to perform a y. Services, where an ovject thereof is 
to force or require WOR-TV, a division of 'Gereral to assign the wor’. listed in 
appendix B to employees who are menberss of and represented by the resocetive above - 
mentioned labor organizationsrather than to ciployees who are member oF ILA.T.S.E. 
Engineers , all in violation of Section 8(b) (4) (i) and (ii) (2) of the National 
Lebor Felationa Acc. 
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3. Name of Emplover 4. Phone No, 


RKO General, WOP-TY 764-6892 
3 Location of Plaat Involved (Street, citw, State and ZIP code) ie 0 Binployer Nepreggatative to 
1440 Broadway, New York, N.Y. 10018 aha Contact pine ie 
1481 Broadway, New York, N.Y. 10936 -PR@ere J. Williomson 


i. Tepe of F statlishment (F actory, mine, whole B. Identify Principal Product er 
€aler, etc.) zy Pi : 


Semvice 9. No. of Workers 
2 
Television Station Broadcasting 


Employed 


10. Full Name of Party Filing Charve 
Robert Jo Williamson- Vice-President & Manager 


1). Adcress of Party Filing Charge (Street, city, Siee and ZIP cod) 12, Telephone No. 
1440 Broadway, New Yort:, N.Y. 100° 764-6892 


1. DECLARATION : 
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fe ee Lis Cx 8 Seen ; Vice-President 
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(Title ot office, if any) 
/s/Rob « Willianson 


Address 4440 Broadway, N.Y., N.Y. 764-6892 February 27, 1975 


(Pele phone number) (Date) 
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TITLE Be, SECTION 10005 
CPO 063.327 


Internaticnal Alliance of Theatrical Stase Employees 
Walter F. Diehl, International President 
1270 Avenue of the Arericas 

New York, N.Y. i CI 5-369 


I.A.T.S.E., Local One - Stagehands, 
Lighting 

c/o l&. Vincent Jacobi, Jr. 

254 West 54th Street 

New York, N.Y. 10019 265 — 2408 


I.A.T.S.E., Local 52 - Soundmen and Electricians 
c/o Mr. Mich22l Proscia 

Business Manezer 

250 West S7th Street 

New York, N.Y. 10019 765 - O741 


I.A.T.S.E., Local 644 - Careramen 

c/o Mr. Willien Horgan 

Business Azent 

250 West 57tn Street 

New York, N.Y. 10019 CI 7 -— 3860 


LA.T.S.E., Local 771 = Film Editors 
c/o Mr. Joel Appell 

Business Agent 

630 Ninth Avenue 

New York, N.Y. 10036 JU 2 =: 3728 


deAs la Sutssy — BOS nesrs 

C/o lr. John J. Francaville 

International Representative 

1270 Avenue of the frericas 

New York, N.Y. 10020 CI 5 — 4369 
f ‘ 
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Er Appendix 3B 


( electronic Camera) 


Claimed by Local 644 and Engineers 


B) Light ing----------- cece eeccs- Claimed by Local One, Local 52 and Engineers 


C) Sound 


Tape Editiag 


Claimed by Local 52 and Engineers 


Y Claimed by Local 771 and Engineers 
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Exhibit 4 


UNG SPATES DICTKICT COURT 

SCumb YN DISTRICT OF kul YORK 

Shec2csSeee ec ee eevee une wee aaa x 

LOCAL 644, f.Ac1. : AFL-CIO and 

1007.1 771,1.4.7. See, af L*CIO, COMPLAINT 


Plaintiffs CIVIL ACTION # 
~ against - 


RKO GEiTERAL, INC., WOR DIVISION 
and INTERNATIONAL ALLIANCE OF 
THEAYRICAL AND STACE ENPLOYCDES, 


Defendants 


Plaintiffs for their complaint herein allege: 

1) Jurisdictior of Plaintiffs' action is conferred on this 
Court by Section 301 of the Labor-Management Relations Act of 1947 
as amended (29 U.3.C. 185). 

2) This is an action for a declaratory ju€gment, pursuant to 
28 U.S.C. Sec. 2201 for the purpose of determining a question of 
actual controversy bet.-cen the parties, as well as an action to 
enforce ccntracts Letwoen an exployer and a lebor organization in 
an industry affec:ing commerce and between such labor organizations, 
in which affirrative reiief as well as damages will be sought. 

3) Plaintiffs Local 644 and Local 771 are labor organizaticrs 
representing cmployees in an industry affecting commerce and are 
both affiliate2 as Local Unions with the International Alliance ot 
Theatrical and Stage Employees, defendant herein, commonly referrec 
to as IATSE and hereinafter referred to as “International Union," 
which is also a labor organization representing employees in an in- 
dustry affecting commerce. 


4) Defendant REO General, Inc., WOR Division, (referred to as 


"Employer" lierein) is on information and kelief a Delaware corp- 


oration with its principal plece of business in New York City, and 
is engaged in comeerce within the meaning of the Labor -mu..cgement 


Relations Act. 


FOR A PIRST Cac Gr inL LP OF LOCAL G44 
AGAL.. ) 


5) At all relevant tincs the defercant Enployer has recognized 
plaintiff Local 6*% as the sole and cxclusive bargaining represent- 
ative for newsreel cumcrarsn employed by it in connection with its 


business as a television broadcaster. 


6) By collective bargaining agreement by and between Local 644 


and Employer “all camcramen in the employ of the station" are re- 
quired to be or become members of Local 644, and said collective 
bargaining agreement has, for many years, established the terms and 
conditions of cameramen employed by defendant. 

7) By contract and agreement between plaintiff and defendant 
International Union there has been conferred on plaintiff Loca) 614 
sole jurisdiction to organize and represent moving picture canera- 
men including specifically "teJevision cameramen " and implicic in 
such grant cf sole jurisdiction is an obligation fairly to represent 
and defend plaintiff Local 644 and the rights of its members in re- 
spect of any matter involving employment of television cameranen in 
New York City. 

8)In or about late 1974 or early 1975 defendant WOR Division 
acjuircd a number of additional television cameras. Said cameras 
were in function and in purpose identical to cameras theretofcre 
employed in the production of newsreels by defendant Employer and 
produced moving pictures requiring editing in the same fashion as 
“newsrce)] motion picture cancras previously acquired, save to the 
exteoat tiuat the editing thereof was to be performed on videotape 


e 
instead of notion wiccture film. 


9) Pefendurt International Union has organized a so-called 


Racdso and Television Department consisting of employees who ure 


not assicned toa or mem>oers, Of any local union within said dacfend- 


ant but are direet menber.: ¢ rid Juternotional Union. 
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10) Said internativos Union ian bonalf of its direct member:,; 
as aforesaid has entered anto a collective bargaining agreement 
with defendant [nployer which sp cifically provides, among other 
things, that "nothing contained herein shall be construed as a 
Claim to work which is already uncer contract to another union” and 
which also provides "this agreement shall not include any of the 
following employccs of the employer ... classification of employces 
covered by the collective bargaining agreements between the employ- 
er and affiliatcd locals of the union." 

11) The Employer defendant has threatened to and taken action 
to discharge the cameremcn employcd by it who have been represent- 
ed by Local 644 and replace them with emp}oyees who are or will be 
members of said Internationa) Union's Radio and Television [« partment 
in violation of its collective bargaining agreement with plaintiif 
Local 644. 

12) Said actions by the Employer have beén condoned and acguies- 
ced in by defendant International Union, in violation of its con- 
tractual obligations to plaintif£ local unions and duty fairly to 
represent them. 

13) The collective agreement between plaintiff Local 644 and 
WOR Division contains no arbitration clause covering this dispute. 

14) Plaintiff Local 644 herein is entitled to a declaration and 
adjudication that defendant Employer is under an obligation to con- 
tinue to hire and employ cameramen solcly under said collective ag- 
reement with plaintiff Local 644 to function as described under saic 
agreement,and directing that deferdant International Union skall not 


interfere therewith, and for appropriate affirmative and injunctive 
relief and damages. 


FOR A SECOND CAUSE OF ACTION IN BCHALF OF PLAINTIFF LOCAL 
771 AND AGAINST PEVENDANTS 


15) Plaintiff Local 771 repeats and re-alleges paragraphs 1,2, 


(a 
3,4,8,and 10 above. 


110a 

16) the collective agrocment betwoocn Plaintaff Local 771 and 
Defendant Employer is with respect to the work function of editir: 
motion pictures ard said agreement specifically provides that “the 
scope of this agreement shall also include the foregoing work func- 
tions, whether made on or by film, tape,or otherwise, and whether 
prodaced by means of motion picture cameras, clectronic cumeras, oc 
other cGevices, tape devices, or any combination of the foregoing..." 

17) Said agreement further provides that the parties may submit 
to arbitration, in accordance with the rules of the American Acbitr.- 
tion Association, upon written request of either party, any complai... 
disputes or grievanccs involving questions of intcrpretaticn or app! 
cation of any clause or mattcr covered by said agrecment. 

18) The collective acreement between defendant International 
Union and Defendant WOR Division likewise provides for arbitraticn 
of any disputc petween the pacties thereto under the rules of the 
American Arbitration Association. 

19) Despite and in violation of its contractual obligations as 
alleged in paragraph 16 hereof and tre express limitation describ 
in paragraph 10 hereot, the frplover has unilaterally announced tlac 


it proposed to permit members of Defendunt International Union's 


Radio ard Televisi~: Department to perform the function of motion 


picture editing on newsreels produced hy the cameras referred to 
in paragraph 8 hereot, and to discharge nembers of Plaintifi Local 
771, and has heen condoned in doing so by Dofendant International 
Union, in violation of said Intcrnational Union's obligation to 
plaintiff. 

20) Since the plaintiff is not a party to the arbitration 
agreement beteocon the desendants and since defendant International 
Union is not a pirty to the ayrecenent between plaintiff and defend- 
ant Emplever, a separ ste arbitrotion betwoen either pair of 


eannot sacqnetody ana onffierently omd .oirly make a determing tion 
7 ae 
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parltes. 
necessacy, in order to do full justice among 

th .O ConLidoer the scope and offcect of the relevant re- 
late “sive berguining agreements and other relations among 
all ns, the District Court has the jurisdiction and powcr to 
Oldcr a join. arbitration amona Plaintiff Local 771, Defendant Int- 
ernutional Virion and Defendant Employer with respect to the matters 
in dispute he coin, relating to the editing of newscecls and the 
threatened intention of defendant Employer, with the connivance of 
defendant Lli:tovnational Union, to omploy persons not represented by 
Local 771 to perform cditing of newsreels on the new cameras hereto- 
fore referrcd to herein, and, pending such arbitration, to grant 
appropriate «fsirmative or injunctive relicf. 

22)Plainvif{fs do not have a plain, adequate and speedy remedy 
at law. 

WHEREPORF, Plaintiffs respectfully pray that this Court: 

1) Adjudge that the Defeneent employer is obligated to emplo-- 
Camneramen to operate aj) its cancras for the purpose of photo- 
grephing and broadcasting news events and oth2r motion pictures 
who shall bs: governed as to terms and conditions of cnployment 
the collective agreement between said Defendant and Plaintiff Loca] 
644. 

2) Diceet that the.e be a consolidated arpitration of the dis- 
pute between Iocal 771 and WOR wherein the rights and obligations 
of Defendant Titernatjona] Union with cespect to Defendant Employer 
and Plaintif? Local 771 way be respectively @etermined, 

3) Provice appropriate ccuitthle relief direeting defendants 


to act in coupliance with their agrecuonts with Plaintiffs and to 


refrain frow actin; collucivete or in concert or otherwise to pre- 


judice plaivtif{is’ riohts herein. 


’ 
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4) Grant «ch other ond further relief as to the Court may 


seem just and proper, including rcinstatement with back pay of 


any cinployees dismissed as a result of defendants’ actions and 


damayes including counsel fees, together with the costs of this 


action. 


February 21, 1975 


” 
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“HOWARD N. MEYER 
Attorney for Plaintiffs 
270 Madison Avenue 
New York 10016,%.Y. 

212-685-9800 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LOCAL 771, i.A.T.S.E., AFL-CIO, 
Plaintiff, 


v. 75 Civ. 906 (MP) 
RKO GENERAL, INC., WOR DIVISION, 


Defendant. 


OPINION 


APPEARANCES: 


HOWARD N MEYER, ESQ. y swe) O a 


Attorney cor the Plaintiff 
270 Madison Avenue 
New York, N.Y. 10016 


PROSKAUER, ROSE, GOETZ & MENDELSSOHN 

Attorneys for Defendant 

300 Park Avsaue 

New York, N.Y. 10022 

By: L. Robert Batterman, Esq., 
Franklin S. Bonem, Esq. and 
Jonathan L. Sulds, Esq. 


MILTON POLLACK, District Judge. 


ll4a 


Milton Pollack, District Judge. 


The employer (sometimes "the Company" hereafter) 
seeks to confirm and the Union (sometimes “Local 771" 
hereafter) on behalf of employees seeks to vacate :« arbitrat- 

subm: =*e- 

or's Award declaring that a labor dispute’ fqr 2: atration 
pursuant to the collective bargaining agreement between 
the parties is no longer arbitrable because it is time 
barred under the limitary provision of that agreement. 

The controversy started out as a lawsuit wefore the 
Court filed on February 21, 1975 based on Section 301 of 
the Labor Management Relations Act, 29 U.S.C. § 185 and 
28 U.S.C. § 2201 in which part of the relief sought by the 


Union plaintiff was to compel the employer defendant to 


arbitrate the labor dispute in question. No actual demand 


for arbitration, other than that contained in the complaint 


hcorein, was theretofore ever made by the Un.on. 

On January 12, 1976, the Union, for the first time, 
made a formal demand for arbitration of the labor dispute 
in question, in conformance with the rules of the American 
Arbitration Association incorporated in the collective 
bargaining agreement between the Union and the Employer. 


a 
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Pursuant to that demand the American Arbitration Association 
took jurisdiction and appointed an Arbitrator and the 
parties proceeded before him. The Employer's answer before 
the American Arbitration Association asserted that arbitra- 
tion was time barred under the terms of the aareement for 
arbitration contained in the collective bargaining agree- 
ment. 

On April 9, 1976 the arbitrator, Eric Schmertz, 
rendered -:he award that is the subject of these motions. 
Setting the relevant "event" which triggered the running 
of the contractual limi .ry period at or about February 21, 
1975, Schmertz decided that the contractually-required 
demand for arbitration was not filed within the requisite 
ninety days and, therefore, the dispute was not arbitrable. 


He noted the ambiguity of the clause of the agreement 


which articulates the ninety day rule but reasoned that 


if that clause ‘Article 15.02) doesn't require the filing 
and completion of arbitration within ninety days it at 
least required filing within that period. The filing of 


this action cannot be deemed a sufficient demand and no 
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action taken by the Company during the pendency of this 
action constituted a waiver of the ninety day rule, 
according to the arbitrator. 

The Union, seeking to vacate this Award, contends 
that the filing of this suit demanding arbitration relief 
satisfied the time!*ness requirement of the arbitration 
agreement and that the Employer's course of action tolled 
the limitary period provided by the arbitration agreement 
and estops the Employer from asserting untimeliness of 
demand. 

For the reasons set out hereafter the motion to 
confirm the Award is granted and the cross-motion to 
vacate the Award is accordingly denied. 

a Ta 


The defendant herein ("the Company"), is a division 


of RKO General which owns and operates a New York City 


and 
television station,/Mdves pursuant to 9 U.S.C. §§ 9 and 13 


to confirm the arbitrator's findings that the dispute 
herein is not arbitrable because of plaintiff's failure 
to make a timely demand for arbitration. The Company has 


its principal place of business in New York but does 
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sufficient out-of-state business to qualify as an “employer 
... engaged in commerce" u:der 29 U.S.C. §§ 152(2), (6) and 


(7). 


The substantive dispute between the parties arises 


out of the Company's work assignments in connection with 
the operation of its new'mini-cam" television cameras. 

Originally there were two plaintiffs in this suit, 
two local unions representing certain of the Company's 
employees who claim the right to perform specific functions 
related to the use of this new camera. Local 644 of the 
International Photographers of the Motion Pictures, the 
plaintiff union which represents those employees who 
claimed but were denied the right to actually operate the 
new camera, was dismissed from the svit by stipulation on 
March 12, 1976. 

The remaining plaintiff, Local 771 of the Motion 
Picture Film Editors ("Local 771), represents present and 
former employees who claim the right to edit the videotape 
produced by the mini-cam. It, like Local 644, is affiliated 
with the International Alliance of Theatrical State 


Employees and Moving Picture Machine Operators, AFL-CIO 


-5- 


118a 

(hereafter "the International") and represents employees 
in an industry affecting commerce within the meaning of 
29 U.S.C. §§ 152(3), (4). Local 771 moves to vacate the 
arbitrator's award pursuant to 9 U.S.C. § 10. 
The History of the Dispute 

In 1970 the Company, whose television station was 
not known as a particularly "news-oriented” station, decided 
for the first time to broadcast a daily, one-half hour news 
program. As a result, it purchased two hand-held 16 mn. 
film cameras for newsgathering and hired members of Local 
664 as film cameramen and members of Local 771 as news 
film editors. In addition, members of another union also 
affiliated vith the International (Local 52 of the Motion 
Picture Mechanics) were hired to handle the light and 


1/ 


sound equipment used along with the film cameras. 


1/ Local 52, which is not a party to this action, has 
brought an independent action in this Court seeking 
essentially the same relief as is sought herein. Moshlak 
v. RKO, Dkt. No. 75-877. 
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In late 1974, the Company removed its film cameras 
from its newsgathering operations and procured two new 
"“mini-cam" television cameras which produce videotape 
directly rather than ordinary film. Before assigning the 
various aspects of the work involved in the use of this 
new device, the Company notified the local unions of its 
decision to introduce the new equipment. Each local 
claimed jurisdiction under its collective bargaining 
agreement over some aspect of the mini-cam work. 

However, on February 21, 1975 the Company announced 


its decision to assign all of that work to its Radio and 


Television Department (the "R & T Unit" or "the Engineers"), 


the employees of which are represented by the International 
but no member of which is represented by any of the above- 
mentioned local unions. All the members of Locals 52 and 
644 working for the Company and two members of Local 771 
were notified of their termination. 

On the same day as the Company's announcement, 
Locals 644 and 771 filed this suit. Their initial complaint 
sought (1) a declaratory judgment that the Company was under 


a contractual obligation to employ members of Local 644 


120a 


to perform the functions set out in their collective 


bargaining agreement; (2) an order compelling a multi- 
lateral arbitration of the work assignment dispute over 
the editing, which arbitration would include Local 771, 
the Company and the International (which was named as a 
defendant along with the Company); (3) an order granting 
“appropriate equitable relief" directing defendants to 

act in compliance with their agreements with plaintiffs; 
and (4) "such other and further relief as to the Court may 
seem just and proper." 

However, only a few days after this initial filing, 
the plaintiffs submitted an amended complaint which dropped 
the International as a defendant and substituted a claim 
for bilateral arbitration between Local 771 and the Company 
for the initial request for multilateral arbitration. This 
amendment was apparently made in reliance on the International's 
alleged representation that it would not challenge the three 
local unions' claim to the mini-cam work. 

(See | 10 of the amended complaint.) 

Local 771's general claim is that under their 

collective bargaining agreement with the Company (hereafter 


"the Agreement") its members have a right to perform the 


=: 
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image editing work. ‘It cites the following language from 


the Agreement's Article XVIII: 


The scope of this Agreement shall include all 
Film Editors, TV Editors and Assistant TV 
Editors, and Editing Room Assistants. All 
employees engaged in the re-editing and/or 
cutting and/or assembling of positive film 
prints and/or negative film. [sic] Music 
Film Tracks and Sound Effects Tracks are 
covered by this Agreement. 


The scope of this Agreement shall also include 
foregoing work functions [sic] whether made on 
or by film, tape or otherwise, and whether 
produced by means of motion picture cameras, 
electronic cameras or devices, tape devices or 
any combination of the foregoing, or any other 
means, methods or devices now used or which may 
hereafter be adopted. [emphasis added] 


Article XV of the Agreement between Local 771 and 
the Company provides that disputes between the signatories 
will be orc to a grievance procedure set out in that 
heieres and "no other matters shall be subject to 
arbitration." It also provides that ‘{alebttratian mast 
be resolved ninety (90) days after the occurance [sic] of the 


event or ninety (90) days after the Union should have had 


knowledge of the event." 


2/ The record does not indicate whether or not the grievance 
procedures enumerated in the Agreement have been strictly 
complied with. However, in light of the result reached herein, 
the Court need not reach that issue. Cf. infra. 
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Under ine Article on arbitration (Article XVI of 
the agreement between the parties) 


[t]he parties may submit to arbitration in 
accordance with the rules of the American Arbitra- 
tion Association upon written request of either 
party, provided, however, that by mutual agree- 
ment the parties may agree to the selection of 

an arbitrator through other than the regular 
American Arbitration Association selection 

process .2. 


No actual demand for arbitration, other than that 


contained in the complaint herein, was made by Local 771 


in this period in early 1975. 


of The remainder of this arbitration Article reads as follows: 


16.02 The Arbitrator shall consider each case solely on its 
merits and this Agreement shall constitute the basis upon 
which the decision shall be rendered. The arbitrator shall 
have no power to alter, amend, revoke or suspend any of 

the provisions of this Agreement. 


16.03 The decision of the Arbitrator shall be binding upon 
both parties for the duration of this Agreement. 


16.04 Should any party fail, upon written notice, to appear 
before the Arbitrator in any matter submitted for ar»vitra- 
tion as herein provided, the Arbitrator may proceed with 

the hearing, and render his decision upon the testimony and 
evidence presented, which decision shall be binding and 
shall have the same force and effect as if both parties 

were present. 


16.05 The Arbitrator's decision shall be based only on 
evidence presented to him in the presence of both parties 
or otherwise wade available to both parties. 
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At about the time of the filing of the complaint in 
this action, Locals 52 and 644 set up picket lines in 
protest to the Company's work assignment actions. These 


picket lines were honored by members of Local 771 (some 


of whose members still did and still do perform film edit- 


ing work on non-news related portions of the Company's 
operations). 

As a response to this picketing, the Company filed 
unfair labor practice charges against the Local Unions with 
the National Labor Relations Board (NLRB). It asserted 
that those Unions had violated sections 8(b) (4) (i) and 
8(b) (4) (ii) (D) of the National Labor Relations Act (NLRA). 
The Company also filed its answer to the complaint in this 
action, asserting as affirmative defenses the claims that 
the NLRB had primary jurisdiction of the case, that the 
complaint failed to state a claim on which relief could 
be granted, and that plaintiffs had failed to join indispens- 
able parties pursuant to Rule 19(a), Fed. R. Civ. P. 

A preliminary injunction against the picketing was 
sought by the Company and granted by Judge Brieant of this 


Court on April 10, 1975, the same day that the NLRB began 


Pep i een 
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hearings on the dispute pursuant to § 10(k) of the NLRA. 


On August 18, 1975 the NLRB rendered a decision 


upholding the Company's work assignments in their entirety. 


However, in that decision the Board distinguished between 
two allegedly distinct portions of newsfilm or videotape 
editing. It observed that such editing involves both 
the actual operation of the editing machine and the 
exercise of creative judgment as to the content of the 
final portion. Since the Engineers claimed only the 
right to work the editing machines and perform just so 
much of the judgmental work as is inherent in the operation 
of those machines, the Board made its decision applicable 
only to that portion of the image editing work. No decision 
was rendered on the strictly creative portion of the 
editing work. 

In October of 1975, the Board issued an unfair labor 
practice complaint against the Unions and, after those 
Unions acquiesced in the Board's decision, it relinquished 


jurisdiction on November 28, 1975. 
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After negotiations between Local 771 and the 


Company over the judgmental aspect of the editing work 


4/ 
broke down, Local 771 sought arbitration of the dispute. 


4/ Section 7 cf the Rules of the American Arbitration 
Association, entitled “Initiation Under an Arbitration 
Provision in a Contract," provides that 


{aJrbitration under an arbitration provision in a 
contract may be initiated in the following manner: 


(a) The initiating party may give notice to the other 
party of his intention to arbitrate (Demand), which notice 
shall contain a statement setting forth the nature of the 
dispute, the amount involved, if any, the remedy sought, 
and 


(b) By filing at any Regional Office of the AAA two (2) 
copies of said notice, together with two (2) copies of 

the arbitration provisions of the contract, together with 
the appropriate administrative fee as provided in the 
Administrative Fee Schedule. 


The AAA shall give notice of such filing to the other party. 
If he so desires, the party upon whom the demand for 
arbitration is made may file an answering statement in 
duplicate with the AAA within seven days after notice 

from the AAA, in which event he shall simultaneously 

send a copy of his answer to the other party. If a mone- 
tary claim is made in the answer the appropriate fee 
provided in the Fee Schedule shall be forwarded to the AAA 
with the answer. If no answer is filed within the stated 
time, it will be assumed that the claim is denied. Failure 
to file an answer shall not operate to delay the arbitra- 
tion. 


Il. 


The Legal Standards ard Arguments 


The bounds of judicial review of an arbitrator's 


award in a labor dispute have been narrowly drawn by the 
Supreme court, United Steelworkers v. American Manufactur- 
ing Co., 363 U.S. 564, 567-8 (1960), and, unlike questions 
of substantive eal anne questions of procedural arb- 
itrability (such as that involved in this case) are to be 
decided by the arbitrator rather than the courts, John 
Wiley & Sons v. Livingston, 376 U.S. 543, 557 (1964). 

Where, as here, the only apparent grounds for vacating an 
arbitrator's award are those enumerated in 9 L.&.c. § 10(d), 
that award must stand absent a sufficient showing that the 
arbitrator “exceeded his powers, or so imperfectly executed 
them that a muti.al, final and definite award upon the 
subject matter was not made." Vacatur is possible under 
this section only if the arbitrator's decision is funddment- 
ally irrational, Swift Industries Inc. v. Botany Industries 
Inc., 466 F.2d 1125 (3d “ir. 1972), does not draw its 


essence from the contract between the parties, United 


5/ See Gangemi v. General Electric Co., 532 F.2d 861 (2d 
Cir. 1976). 
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Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 


597 (1960) or constitutes a manifest disrecard of the law, 
Sobel v. Hertz, Warner & Co., 469 F.2d 1211 (2d Cir. 1972). 
The fact that the arbitrator's expressed reasoning may not 
be entirely satisfactory or that he may have made a single 
uistaken interpretation of the law will not alone support 
vacatur. 

Local 771 wages a multi-faceted attack on the 


arbitrator's award in the general effort to demonstrate 


that it is "arbitrary and capricious." It appears to be 


making basically five arguments: (1) that the Company has 
consistently advocated multi-lateral arbitration, which is 
governed by federal common law rather than the portion of 
the agreement which contains the ninety day rule and 
contemplates only bi-lateral arbitration; (2) that the 
filing of this case within ninety days of the Company's 
work assignment decision satisfied the contractual ninety 
day rule; (3) that the ninety day limitary period was 
tolled ky the Company's referral of the dispute ¢o the NLRB; 
(4) that the Company's alleged consistent refusal to 


arbitrate estops it from asserting the ninety day rule; 


we 


128a 


and (5) that the arbitration sought was really over a 
dispute that arose only after negotiations between the 
Company and Local over the creative editing work broke 


down in November of 1975 (less than ninety days before 


the filing of the formal demand for arbitration). 


Though it is true that the courts have the power 
to order multi-lateral arbitrations in certain cases, 
Columbia Broadcasting System, Inc. v. American Record 


and Broadcasting Assn., 414 F.2d 1326 (2d Cir. 1969), and 


may have the additional power to overlook procedural 
requirements in relevant bilateral arbitration agreements, 
cf. Local No. 552 v. Hydraulic Press Brick Co., 371 F. Supp. 
818, 825 (S.D. Mo. 1974), the fact is that Local 771 itself 
demanded bilateral arbitration in this case and, therefore, 
the resulting arbitral proceedings must be governed by the 
bilateral arbitration agreement between the parties. 
Accordingly, this part of "%xocal 771's attack on the award 
falls away ard the propriety of the award must be judged 


in light of its remaining four arguments. 
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As its second attack on the award, Local 771 argues, 
in effect, that the complaint in this lawsuit was a 
sufficient demand for arbitration under Article 16.01 of the 
collective bargaining agreement since it put the Company 
on sufficient notice of Local 771's intention to seek arbitra- 
tion and the particulars of the dispute to be arbitrated. 
See Domke, The Law and Practice of Commercial Arbitration, 
§14.01 (1968). However, the filing of a complaint in a 
lawsuit did not meet the agreed specifications for demands 
set out in AAA Rule 7 and incorporated in Article 16.01 
of the agreement and, therefore, the arbitrator's refusal 
to deem it 2 sufficient demand cannot be termed irrational, 


ultra vires or a clear error of law. 


Similarly, the filing by the Company of the unfair 


labor practice complaint with the NLRB cannot be said to 
have tolled tie running of the contractual limitary period; 
the contrary finding by the arbitrator relying on the 
agreed manner for instituting arbitral proceedings can 
hardly be called "arbitrary and capricious." The referral 
of the dispute to the Board for a § 10(k) hearing did not 


prevent the parties from proceeding to the arbitration of 
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that dispute. New Orleans Typographical Union No. 17 v. 


N.L.R.B., 368 F.2d 755, 766-7 (5th Cir. 1966); Local 210, 


International Printing Pressmen & Assistants' Union Vv. 


Times-World Corp., 381 F. Supp. 149, 152 n.3 (W.D. Va. 
1974); Cast Optics Corp. v. Textile Workers Union of 
America, 333 F. Supp. 239, 241 (S.D.N.Y. 1970). 

With respect to its fourth argument (i.e. that the 
Company is estopped from asserting the contractual ninety 
day Jimit because of its consistent reluctance to arbitrate), 
Local 771 cites Los Angeles Newspaper Guild, Local 69 v. 
Hearst Corp., 504 F.2d 636 (9th Cir. 1974) per Judge Moore 
of this Circuit sitting by designation, cert. denied, 421 
U.S. 930 (1975). This case, Local 771 contends, stands 
for the proposition that, where for two years the employer 
"rejects all demands for recegnition of the employee's 
claims and for arbitration," Hearst, supra at 642, a 


contractual time limit will not bar an arbitration of 


those claims. However, as the Company points out, Hearst 


waS a case in which the arbitrator 


challenged, sua sponte, his own appointment by the 
AAA and, by creating a quasi statute of limitations 
not in the agreement, decided the grievances were 
not arbitrable.... Hearst, supra at 640. 

[emphasis added] 
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It is clear that Hearst does not stand for quite 
the proposition for which Local 771 cites it. Once again, 
though the Company's reluctance to submit to arbitration is 
a consideration of no little significance, it does not 
indicate that the arbitrator's award is legally infirm. 

Local 771's fifth and final attack on the arbitrator's 
award, viz., that the actual dispute concerning the creative 
editing work in particular did not arise until after the 
negotiations held between the Union and the Company broke 
down in November of 1975, must give way to the arbitrator's 
finding whicl. is entirely a reasonable one that the post- 
November issue is merely a refinement of the original 
dispute over the editing work which arose in February 1975. 


Tnerefore, Local 771's arguments taken separately 


or togetner do not demonstrate that the arbitrator's award 


was so legally or factually unwarranted or irrational or 
such an excessive exercise of arbitral power as to require 
vacatur. 
Iii. 
The parties have also briefed the issue of whether 


the result reached on the motions requires dismissal of 
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this lawsuit altogether. The Company argues that arbitration 
was Local 771's exclusive remedy, that that remedy was 
elected by Local 771 thereby waiving any right to judicial 
relief, that the only judicial relief sought in the 

complaint in this lawsuit related to arbitration and the 
preservation of the siatus quo pending arbitration and, 
therefore, that Local 771's failure to timely seek arbitral 
relief precludes any fu::t:er effor.= to obtain judicial 
relief. It contends that the portion of the complaint 

that seeks "appropriate eq':table relief directing 


defendant to act in compliance with its agieements with 


plaintiffs and to refrain from acting to prejudice plaintiffs' 


rights herein" cannot be construed as a request for judicial 
relief independent of an order to arbitrate and that, 
even if it could be s0 const-ied, such relief is warred 
by the arbitral proceedings ana the resulting awa1i 

The Company misreads bot!) the arbitration clause 
and the above-quoted portion of the co.plaint. Articie 
15.02 of the Agreement provides that "either party shall 
have the right to refer the matter to arbitration as 


herein provided." Likewise, Article 16.01 declares that 
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"[t]he parties May submit to arbitration." [emphasis 
added] Neither provision grants anything but an 

option to proceed to arbitration and neither can he ‘trermed 
"mandatory" or "exclusive" in the sense that such 


descriptions fit the provisions considered in United 


Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 
6/ 
593° (1960) ; Chambers v. Beaunit Corp., 404 F.2d 128 


(6th Cir. 1968); Columbia Broadcasting System, Inc. v. 
Radio & Television Broadcast Engineers, Local 1212, 


33 Labor Cases 471,057 (S.D.N.Y. 1957); and River Brand 


Rice Mills, Inc. v. Latrobe Brewing Co., 305 N.Y. 36, 110 


N.E. 2d 545 (1953) (the cases on which the Company 


principally relies). 


6/ n> arbitration provision in Enterprise Wheel 
provided in part that 


[i]t is understood and agreed that neither 
party will institute civil suits or legal 
proceedings against the other for alleged 
violation of any of the provisions of this 
labor contract; instead all disputes will 
be settled in the manner outlined in this 
Article III -- Adjustment of Grievances. 
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In addition, nothing in the above-quoted portion 


of the prayer for relief in the complaint can be construed 


as limiting that section of the complaint to a request 
for "status quo" relief alone. The fact that the Union 
has not, as the Company points out, pursued the above- 
quoted section of the complaint when effective status 
quo relief might have been granted only belies the 
Company's claim that that section is limited to relief 
going merely to the status quo. Local 771 has argued 
throughout that the Company's work assignments were in 
violation of the Agreement between the parties. An 
order from this Court directing the Company "to act 

in compliance with its agreements with plaintiffs and 
to refrain from acting to prejudice plaint_ffs' rights 


herein" would go directly to the ultimate relief sought 
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and could only have impinged cn the domain of the 
7/ 


arbitrator. Therefore, the complaint can only be inter- 


preted as seeking judicial and arbitral relief alternatively. 


7/ In an effort to bolster its interpretation of the 
prayer for relief in the complaint, the Company cites a 
letter from Local 771 counsel to this Court stating that 


I am glad to have the Court retain jurisdiction 
either for the purpose of (a) the motion to stay 
[arbitration], if the employer actually authorizes 
his attorney to make such a motion, or (b) motion 
to confirm the award if such a motion is necessary 
{sic]. 


However, the Court is not persuaded that this letter can 
be read as a waiver of any claim for judicial relief 
independent of an order involving arbitration. Indeed, 
the letter, which was written well after the NLRB 
decision, explicitly recognized the possibility that 
arbitration would be stayed, leaving this or s~ ne other 
Court as the only apparent avenue for resolution of the 
substantive disputes between the parties. 


The Company also argues that the fact that a previous 
section of the prayer for relief seeks direct declaratory 
relief indicates that the above-quoted section of that 
clause only seeks "status quo" relief. However, as 
acknowledged by the Company, that previous section of 
the prayers applies only to Local 644 and the dispute 
cver the camera-handling work assignments. It does not 
limit the subsequent broader portion of the prayers 
merely because it specifically requests declaratory 
relief with respect to a dispute not relevant to the 
issues presently sub judice. 


Therefore, the Court must decide whether an arbitrat- 
or's finding of procedural non-arbitrability, in a case 


involving what may be called an optional arbitration 


provision, is res judicata with respect to a previously 


filed claim for judicial relief from the same harm alleged 
in the demand for arbitration. 

In River Brand, supra, one of the principal cases 
cited by the Company, the New York Court of Appeals 
affirmed the granting of a stay of judicial proceedings 
under § 1451 of the then-effective Civil Practice Act. 

See N.Y. CPLR § 7503. That stay was granted on the 

ground that the dispute in that case was referrable to 
arbitration, even though arbitration had already been 
permanently enjoined as being time-barred under a contract- 
ual limitary provision. Judge Conway declared that the 
reason for precluding any judicial action subsequent to 

an adverse arbitrator's decision on procedural arbitrabil- 
ity was to avoid the flouting of mandatory arbitration 


8/ 


clauses . He reasoned that 


-—_ clause 

8/ The arbitration “nvolved in that case provided that 
"fa]ny controversy or claim arising out of or relating to 
this contract shall be settled by arbitration...." 
[emphasis added] 
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Were one of the parties to an arbitration agree- 
ment, containing a time limitation, permitted to 
allow such limitation to expire and then sue at 

law on the claim which it had agreed to arbitrate, 
the result would be a return to the situation 
obtaining when agreements to arbitrate were revocable 
at the will of ‘the party hereto. River Brand, supra 
at 41. 


In this case, the optional nature of the arbitra- 
tion clause explicitly gave either party to the agree- 
ment the power to choose between the courts and an 
arbitrator. Whereas the creation of such an option in a 
case involving a mandatory or exclusive arbitration clause 
would be a clear abuse (as noted by Judge Conway), 
option is the essence of the type of arbitration clause 
the parties bargained for in this case. The rationale 
of the River Brand opinion is, therefore, clearly in- 


apposite. 


Similarly, the reasoning in the other two principal 


cases cited by the Company, Chambers, supra, and Columbia 


Broadcasting System, supra, both of which involved 


n.ndatory arbitration clauses providing arbitration as 


9/ 
the exclusive form of relief to settle grievances 


is not binding or even relevant in this case. 
Given the optional nature of the arbitration 
clause and the Company's refusal to submit to arbitration 


until after any demand for arbitration had become otiose, 


the Court can find no relevant distinction between this 
case and one in which a party is procedurally barred in 


one forum but goes on to litigate his claims in another 


forum free from any claim of the bar of res judicata. 


9/ As in this case, the arbitration clause in Chambers 
provided that arbitration would be "binding" (though unlike 
the clause here, the arbitration clause in Chambers provided 
that arbitration would be "final and binding" [emphasis added]. 
Though the Court in Chambers does not quote the full arbitra- 
tion clause, it does make it clear that the obligation to 
arbitrate was mandatory, referring to the submission of the 
dispute to arbitration as a "“contractuai obligation." 


The arbitration clause in Columbia Broadcasting System 
explicitly declared that failure to make a timely demand 


for arbitration would constitute a waiver: 


Where any specific grievance hus been brought to 
the attention of CBS and the Union has not 
proceeded to arbitration under the procedures 

set out in Section 2.03 for a period of six (6) 
months subsequent to the date upon which such 
grievance was first brought to the attention of 
CBS, said grievance shall be deemed finally 
waived and disposed of and may not be subsequent- 
ly arbitrated. 


139a 


In general, the Company's claim that Local 771's 
non-purposefully tardy demand for arbitration constituted 
an irrevocable election of an exclusive remedy must fail 
in light of the optional nature of the arbitration clause, 
and the Company's failure to seek a stay of so much of 
this lawsuit which undeniably sought direct judicial 
relief. 

The substantive claims in the complaint have not 
been “squarely presented to" and/or passed on by either the 
NLRB or the arbitrator. See Goldstein v. Doft, 236 F. Supp. 
730 (S.D.N.Y. 1964), aff'd, 353 F.2d 484 (2d Cir. 1965), 
cert. denied, 383 U.S. 960 (1966); Driscoll v. Humble Oil 
& Refining Co., 85 LRRM 2237 (S.D.N.Y. 1973). They may, 
therefore, be pursued .~ this Court. 

Accordingly, the motion to confirm the arbitrator's 
award is granted and the motion to vacate is denied, but the 


pending action for judicial relief mey proceed in this Court. 


Letter hetach/ 


SO ORDERED. 


august Zi! , 1976 Milton Pollack 
U.S. District Judge 
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Circuit from the order entered August 24, 1976 which (a) denies 
plaintiff's motion to vacate and set aside and (b) grants 
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